Arizona Administrative Register
Notices of Exempt Rulemaking

NOTICES OF EXEMPT RULEMAKING

The Administrative Procedure Act requires the Register publication of the rules adopted by the state’s agencies
under an exemption from all or part of the Administrative Procedure Act. Some of these rules are exempted by
A.R.S. 88 41-1005 or 41-1057; other rules are exempted by other statutes or court decisions.

NOTICE OF EXEMPT RULEMAKING

TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 16. DEPARTMENT OF ENVIRONMENTAL QUALITY
WATER QUALITY ASSURANCE REVOLVING FUND PROGRAM

PREAMBLE

1. Sections Affected Rulemaking Action
Chapter 16 New Chapter
Article1 Reserved
Article2 New Article
R18-16-201 New Section
R18-16-202 New Section
Article3 New Article
R18-16-301 New Section
R18-16-302 New Section
Article4 New Article
R18-16-401 New Section
R18-16-402 New Section
R18-16-403 New Section
R18-16-404 New Section
R18-16-405 New Section
R18-16-406 New Section
R18-16-407 New Section
R18-16-408 New Section
R18-16-409 New Section
R18-16-410 New Section
R18-16-411 New Section
R18-16-412 New Section
R18-16-413 New Section
R18-16-414 New Section
R18-16-415 New Section
R18-16-416 New Section
Article5 New Article
R18-16-501 New Section
R18-16-502 New Section
R18-16-503 New Section
R18-16-504 New Section
R18-16-505 New Section

2. The specific authority for the rulemaking. including both the authorizing statute (general) and the statutes the

rules areimplementing (specific):

Authorizing statutes: A.R.S. §8 41-1003, 49-104, 49-203
Implementing statutes: Laws 1997, Chapter 287, Section 56, A.R.S. §§ 49-282.03, 49-282.06, 49-289.03

3. Thegeffectivedate of therules:
March 4, 2002

4. A list of all previousnoticesappearingin the Register addressing this exempt rule:

Notice of Proposed Rulemaking: 6 A.A.R. 3049, August 18, 2000
Notice of Public Information: 6 A.A.R 3122, August 18, 2000 (Re: Article 2)
Notice of Public Information: 6 A.A.R 3122, August 18, 2000 (Re: Article 3)
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5. Thename and address of agency personnel with whom persons may communicate regar ding the rulemaking:
Name: Don Richey

Address: Arizona Department of Environmental Quality
Waste Programs Division
3033 North Central Avenue
Phoenix, AZ 85012-2809

Telephone: (602) 207-4191 or (602) 207-7657 (Any extension may be reached in-state by dialing 1-800
234-5677 and asking for that extension.)
Fax: (602) 207-4236

6. An explanation of therule, including the agency’s reasons for initiating the rule, including the statutory citation
to the exemption from regular rulemaking procedures:
A. Authorization

The Department is adopting interim rules required under Laws 1997, Chapter 287, 88 56(B) and (C). The session
law exempts this interim rulemaking from the rulemaking provisions at A.R.S. Title 41, Chapter 6, Article 3, but
requires the Department to submit the interim rules to the Secretary of State for publication in the Arizona Admin-
istrative Register and provide for a 60 day period after publication for interested parties to comment on the pro-
posed interim rules. The Notice of Proposed Rulemaking was published on August 18, 2000 at 6 A.A.R. 3049,
August 18, 2000. Oral proceedings were held in Tucson on September 20, 2000 and in Phoenix, Arizona on Sep-
tember 21, 2000. The 60 day comment period closed on October 23, 2000. The Department received one oral com-
ment and eight letters containing written comments. These comments are discussed in Section 11, below. As
required under Laws 1997, Chapter 287, 88 56(C), these interim rules were approved by the Attorney General pur-
suant to A.R.S. § 41-1044 and became effective upon approval by the Attorney Generd. Theserules shall remainin
effect until they are replaced with final rules.

B. Purpose of the Rules

In 1997, the Legislature enacted Senate Bill 1452 (Laws 1997, Chapter 287) intended as a comprehensive reform
of the Water Quality Assurance Revolving Fund (WQARF), Arizona's version of the federa “superfund” program.
The intent of the new legislation is to provide an efficient, equitable process for the remediation of soil and water.
These interim rules implement provisions of the comprehensive WQARF revision.

C. Overview of the Rules

The following is a brief summary, intended to serve as aroad map for the rules:

Article 2, Preliminary Investigations and Site Scoring, governs the performance of preliminary investigations at the
site of areported release or threatened release of a hazardous substance and adopts the eligibility and evaluation
site scoring model that was established by the Department in 1996.

Article 3, Public Information, governs notices to the public, opportunities for public comment, and the location of
informational repositories maintained by the Department or others.

Article 4, Remedy Selection, is the heart of this rulemaking. Broad in scope, this Article governs the WQARF pro-
cess from remedial investigations and feasibility studies through the design, implementation and completion of
remedies. Article 4 defines the community involvement process, as it applies to the Department and to parties out-
side of the agency. Requirements governing Departmental approval of remedial action work performed by persons
outside of the Department are established. Article 4 also establishes rules governing early response actions.

Article 5, Interim Remedia Actions, establishes a procedure that alows the Department to provide quick, short-
term or interim solutions to water quality problems arising in wells due to the spread of hazardous contamination
originating at a WQAREF site.

D. Background of the Rules
1. The 1986 WQARF Statute (“Old WQARF")

The Water Quality Assurance Revolving Fund (WQARF), Arizona’s version of the federal “superfund” program,
was established by the Legislature in 1986 to address sites that pose actual or potential risks to public health, wel-
fare and the environment due to historical soil or water contamination. The WQARF program was modeled on the
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), the federa superfund stat-
ute. Contaminated sites were addressed using a combination of funds from WQARF and private responsible par-
ties. The Arizona Department of Environmental Quality (ADEQ) could either expend public funds to clean up
contaminated sites and seek reimbursement from responsible parties or compel responsible parties to clean up the
site through administrative and judicial means.
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Both CERCLA and WQAREF originally established a “joint and severa” liability scheme for parties that were
responsible for contaminating a site. Under joint and severa liability, one responsible party could be held liable for
the entire cost of the cleanup at a site where there are numerous responsible parties.

Over time, many came to believe that the origina WQAREF statutory scheme provided an ineffective means for
addressing contaminated soil and groundwater. Critics argued that joint and several liability was used to prompt
settlement by responsible parties whose “ pockets’ were deep enough, leaving them to seek contribution towards
cleanup costs from other responsible parties. They argued that this liability scheme imposed an unfair burden on
It.hgefir.st-identified parties to investigate and prove the liability of other parties through costly and time-consuming
itigation.

Others claimed that the selection of cleanup goals was flawed and the process for determining methods to cleanup
asitewerelaborious. Specific cleanup criteriawere not provided in statute. However, Maximum Contaminant L ev-
els established under the Safe Drinking Water Act for tap water were usually adopted as goal s within the aquifer for
groundwater sites. Controversy ensued over whether it isfeasible or cost-effective to restore every aquifer to drink-
ing water quality. Many argued that the costs of aquifer restoration are often prohibitive and the likelihood of suc-
cess doubtful at many sites.

Finally, inadequate funding for the program was blamed for delays in the cleanup of contaminated sites. The pro-
gram was established with Legidative intent to provide $5 million in annual funding. However, funding was spo-
radic and often inadequate to support cleanup efforts, especially at sites where no responsible parties are identified
or no solvent parties remain.

2. The1997 WQARF Statute (“New WQARF")

In 1995, WQA RF became the subject of a comprehensive review. The Groundwater Cleanup Task Force was estab-
lished by ADEQ and the Arizona Department of Water Resources in December, 1995 to provide recommendations
for reform of the WQARF program. The Task Force was comprised of a broad cross-section of interested parties
including, public stakeholders, private stakeholders, and technical experts.

In 1996, the Legislature enacted significant revisions to the WQARF program. The intent of that legislation, HB
2114 (Laws 1996, Chapter 259), was to lay the groundwork for an even more comprehensive revision of the pro-
gram. HB 2114 established the Joint Select Committee on WQARF to conduct a broad examination of the WQARF
program and make recommendations to reform the program to the Legislature. The Joint Select Committee was
mandated to consider the recommendations of the Groundwater Task Force regarding administrative and legidative
improvements to WQARF.

The Task Force and hundreds of others spent, literally, tens of thousands of hours examining various aspects of Ari-
zona's cleanup programs aswell as similar programs in other states and at the federal level. The deliberations of the
Task Force ended in November, 1996 and thelr recommendation were reported to the Joint Select Committee on
WQARF on December 23, 1996. In January, 1997, the legislature began the process of drafting new WQARF leg-
isation. After extensive deliberation, the legislation was passed in the form of Senate Bill 1452 and was filed with
the Secretary of State on April 30, 1997 as Laws 1997, Chapter 287.

The major provisions of Laws 1997, Chapter 287 are asfollows:
Proportionate Liability

Under new WQAREF, liability for costs of the cleanup of contaminated sites is proportionate rather than joint.
Cleanup costs are proportionately allocated among responsible parties using a process defined in statute. Identifica-
tion of responsible parties and the allocation of cleanup costs are the responsibilities of the Department. A non-
judicial allocation hearing processis availablefor the resolution of disputes regarding the Department’s all ocations.

Program Funding

The adoption of a proportionate liability system increased the need for adequate and dedicated program funding. To
ensure that WQARF program funding is sufficient to administer the program and to pay allocated, uncollectible
orphan shares, the legisature supports the WQARF program with an annual $18 million expenditure.

Site Prioritization

New WQARF calls for sitesto be prioritized with a greater emphasis on risk to human health. The statute provides
a process to score sites according to actual and potential exposure to hazardous substances. This score and other
factors are considered when prioritizing the expenditure of WQARF funds.

Cleanup M ethods and Goals

New WQAREF also allows increased flexibility in selection of groundwater cleanup methods and levels. ADEQ is
authorized to adopt rules for remedy selection that incorporate analysis of a range of cleanup alternatives, from
remediation of the contamination to no action. Significantly, the statute clarifiesthat cleanup need not always result
in achievement of drinking water standardsin the aquifer itself.

Community Involvement
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New WQARF provides for enhanced community involvement and public participation at all stages of the cleanup
process. The statute establishes a process to encourage active community involvement, including provisions for
notices, detailed community involvement plans, and the formation of a community advisory board for each site.

Settlements Encouraged

Finally, the new WQARF process encourages prompt settlements as an alternative to litigation. The Department is
authorized to offer a 25% discount to responsible parties who settle after the Department provides notice to them of
their proportionate share of liability.

3. Today’s Rulemaking

These rules were developed with extensive stakeholder participation. After the enactment of Laws 1997, Chapter
287, the Department held hundreds of meetings over severa years to discuss issues related to the implementation
of Laws 1997, Chapter 287. The resulting rules are the product of numerous, intensive discussions with interested
parties including, public stakeholders, private stakeholders, and technica experts.

Today’s rulemaking is somewhat removed from the broad issues of liability alocation and program funding. The
Legislature addressed these and other issues, including responsible party searches, in great detail in their drafting of
the new WQAREF statute. These rules do not revisit issues that were adequately addressed in statute. Instead, this
rulemaking focuses on the other essential elements of the legislation. Therefore, these rules, even more than most,
must be read in close conjunction with the underlying statutes.

E. Overview of the WQARF Process

The purpose of this Section isto briefly explain the entire WQARF process. Asindicated in Section D dealing with
the background of the rules, this rulemaking does not address all of the WQARF process. This Section isintended
to clarify how this rulemaking fits into the broader context of the WQARF statutory framework. A more detailed
description of these rules can be found in Section F.

It is important to note that many of these rules allow other parties to perform activitiesin lieu of the Department.
However, for the sake of brevity, this overview focuses on the scenario in which the Department is conducting the
cleanup.

Preliminary investigations

The WQARF process begins when the Department receives information about a release or potentia release of a
hazardous substance. Thisinformation may come from a citizen complaint, from an investigation conducted by the
Department or from an investigation conducted outside of the Department. If, based on the Department’s initial
screening of the information, it appears that a release has occurred or may occur and that no other program is
addressing the release, the Department conducts a preliminary investigation.

The purpose of the preliminary investigation is to confirm the release or potential release and determine whether
further investigation or action is necessary. The preliminary investigation is not a complete investigation to deter-
mine the extent of the contamination nor Isits purpose to identify the parties responsible for the contamination. If,
upon completion of the preliminary investigation, the Department determines that no additiona investigation or
action is necessary, the site is dropped from further consideration. If the Department determines that additional
investigation or action is necessary, the site is scored using the eligibility and evaluation model and listed on the
WQARF siteregistry.

Site Scoring

The eligibility and evaluation site scoring model isatool to evauate the actual and potential risk to public health,
welfare, and the environment from arelease or threatened rel ease of a hazardous substance. The eligibility and site
scoring model includes a quantitative section where a point total is assigned based on weighted factors. In addition,
the model lists certain qualitative factors to be considered in determining the priority for assignment of staff
resources and WQARF funding to a particular site.

The scoring of a site does not necessarily mean that the site poses a risk to human health, welfare, or the environ-
ment. It means that the site has or may have contamination above aregulatory standard and further investigation is
necessary to determine the appropriate action. There is no threshold score for placement on the registry.

The Site Registry

The site registry provides public access to information on WQAREF sites. The registry replaces the old WQARF
Priority List and providesalisting of sites based on the relative risk posed by contamination at each listed site. The
registry contains a brief description of each site, the site’s score, and the current status of the cleanup. The registry
is updated regularly and is published annually in the Arizona Administrative Register and in a state-wide newspa-
per. The Department also maintains a web site and conducts meetings throughout the state to provide information
on registry sites.

Any person may request that asite or aportion of asite be rescored on the registry. After determining that the infor-
mation submitted is sufficient to take action, the Department publishes notice of the request and accepts public
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comment. Any changes to the score or status of the site are published in the registry. Rescoring on the registry may
be requested by any person no more often than once a year.

The statutory provisions governing the maintenance of the WQARF site registry and the process for requesting the
rescoring of asite are sufficiently specific that no rules regarding the WQAREF site registry have been promul gated
or are included in this rulemaking.

Responsible Party Search

If the Department determines that cost recovery may be appropriate at a site, the Department initiates a responsible
party search that proceeds concurrently with the remedy selection process. The Department uses information gath-
ered in the responsible party search to determine the financia viability and the legal liability of potentially respon-
sible parties (PRPs). The Department isrequired to useits best efforts to identify all persons who may be liable for
cost recovery. ldentification of PRPs enables the Department to allocate proportional shares of liability among the
identified responsible parties in order to finance the remedy.

The statutory provisions governing the responsible party search are sufficiently specific that no rules regarding the
responsible party search have been promulgated or are included in this rulemaking.

Community Involvement

The WQARF program provides for extensive community involvement to ensure that the public is apprised of activ-
ity in its neighborhoods and is aware of the potential risks associated with any suspected contamination. The pro-
gram provides the public with opportunities to be directly involved in the process beginning with the investigation
of the contamination and continuing through the completion of the cleanup of the site.

The Community Involvement Area

Within 90 days after placing a site on the registry, the Department establishes a preliminary community involve-
ment area (CIA). The preliminary CIA is based on the boundary of the contamination and on site-specific factors,
including proximity of the site to schools, parks, or potentially affected water providers. The purpose of the prelim-
inary CIA isto establish the geographic location of potentially interested or affected parties prior to the develop-
ment of aforma community involvement plan.

The statutory provisions governing the establishment of the community involvement area are sufficiently specific
that no rules regarding the community involvement area have been promulgated or are included in this rulemaking.

“289.02" Notice

After the CIA is established, the notice required under A.R.S. § 49-289.02 is sent to residents, commercia occu-
pants, and owners of registered wells within the CIA. The notice contains available information regarding the haz-
ardous substance contamination at the site, the site’s score, the ways that the contaminants may reach human health
and the environment, and the possible health impacts of the exposure, if any. The notice also identifies Department
personnel to be contacted for further information regarding the site.

The statutory provisions governing the notice under A.R.S. § 49-289.02 are sufficiently specific that no rules
regarding the notice have been promulgated or are included in this rulemaking.

“287.03" Notice

Prior to proceeding with the remedia investigation, the Department prepares a scope of work, afact sheet and an
outline of the community involvement plan. The Department provides notice required under A.R.S. § 49-287.03 to
potentialy liable parties and other interested persons within the CIA of the availability of the scope of work, the
fact sheet and outline of the community involvement plan, and of the opportunity to comment on the documents.
The Department also provides for 1 or more public meetings.

Community Involvement Plan

Before the Department conducts a remedial investigation and feasibility study at a site, a community involvement
plan (CIP) is developed. The CIP establishes the community advisory board and provides for notices, notifications,
and the distribution of public information. The purpose of the community advisory board is to advise the Depart-
ment, the public, and interested parties of issues and concerns related to the cleanup. The community advisory
board is composed of a cross-section of interested parties and affected groups and the members are chosen by a
selection committee.

If a person other than the Department wishes to conduct work at a site or a portion of a site, aternate community
involvement processes may apply. If a CIP has been prepared, community involvement activities must be con-
ducted in accordance with the plan. If the Department has not initiated work on a site, a CIP may not have been pre-
pared. In that case, a person may develop a plan for approval and adoption by the Department or may conduct
community involvement activities that are appropriate to the scope and schedul e of the work performed. If no plan
has been devel oped or adopted, minimum requirements are set out in Article 4 for conducting community involve-
ment activities apply.

Aqgreement to Conduct Work
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A party may enter into an agreement with the Department if they wish to perform work at a site instead of the
Department. Allowing another party to perform work at a site permits the Department to work on other sites and
provides a party conducting the cleanup with a way to get the some of the lower priority sites or portions of sites
cleaned up faster. The party must agree to clean up the site following the remedial investigation and feasibility
study process.

The statutory provisions governing the agreement to conduct work are sufficiently specific that no rules regarding
the agreement to conduct work have been promulgated or are included in this rulemaking.

The Remedial Investigation

The purpose of a remedial investigation is to collect enough information to determine the appropriate cleanup
actions needed at the site. The information collected includes: the physical characteristics of the site; the nature,
extent and sources of the contamination; and the actual and potential impacts of contaminants on the site to public
health, welfare and the environment. The remedial investigation aso identifies present and reasonably foreseeable
uses of land and waters of the state that have been or are threatened to be impacted by the contamination.

After theinformation is collected and the conditions at the site are known, the Department holds public meetingsto
discuss the site and to determine the remedial objectives. The Department invites land owners, local governments,
water providers, and the public to discuss uses impaired or lost due to the contamination as well as future uses
which could be impacted by the contamination.

After the meetings the Department prepares a report of the proposed remedial objectives for the site that lists the
uses, the time-frames when action is needed to protect or provide for the use, and the duration of the actions
needed. The Department accepts and considers public comment on the proposed remedial objectives and holds
additional public meetings depending upon the level of public interest.

The Feasibility Study

Using the information collected in the remedial investigation, the feasibility study identifies options that may
achieve remedial objectives. The goa of the feasibility study is to identify the best option or options for meeting
the remedial objectives. Different options areidentified and compared against each other to select the option which
will beincluded in the proposed remedial action plan.

Proposed Remedial Action Plan

After thefeasibility study is completed, the Department prepares a proposed remedial action plan that describes the
proposed cleanup or remedy and provides an opportunity for public comment. The plan describes the means by
which the proposed remedy will meet each of the remedial objectives identified in the remedial investigation and
how accomplishment of the remedial objectivesisto be measured. The plan also provides an estimate of the cost of
the cleanup.

If the Department intends to seek recovery of costs and conduct a cost allocation proceeding, the Department pro-
vides notice to potentially responsible parties of the opportunity to submit their cleanup costs and of the opportu-
nity to object to costs submitted by other parties. Any approved costs may be used as a credit against potential
liability in a settlement or allocation. The costs of the cleanup are finalized in the record of decision.

Actions Taken Before Remedy Selection

Many times some action is needed before the formal process for selecting a cleanup occurs. There are 3 different
ways to address more immediate cleanups.

Emergency Response Actions

Emergency response actions are outside of the remedy selection process, but are critica to the WQARF program.
Emergency response actions are taken when a spill or some other action presents an immediate emergency Situa
tion. They are short-term actions to alleviate the emergency.

The statutory provisions governing emergency response actions are sufficiently specific that no rules regarding
emergency response actions have been promulgated or are included in today’s rulemaking.

Early Response Actions

Early response actions (ERA) are certain remedial actions initiated by the Department or any person prior to selec-
tion of aremedy at a site. In many instances, ERAs may involve “spending a penny today to save a dollar tomor-
row.” ERAs may prevent spreading or exacerbation of contamination by containing or removing the source of
contamination or may prevent the loss of water supply. In other instances, ERAs may address a current risk to
human health, welfare and the environment that cannot or should not go unaddressed until afinal remedy is devel-
oped. ERAs may be relatively inexpensive short-term actions, such as fencing or providing bottled water, or they
may involve an expensive large-scale groundwater treatment system.

Interim Remedial Actions

Interim remedial actions (IRAS) are actions taken or funded by the Department to address the loss or reduction of
available water from awell on the site. An IRA may be used in those cases where a person affected by contamina
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tion or potential contamination of a well wants to apply for funds or to have the Department undertake action to
address the well before adequate information exists to make decisions regarding the cleanup. If the Department
later determines that the IRA was not necessary or that the party requesting the action is responsible for the con-
tamination of the well, the requesting party must reimburse the Department. IRAs must be the minimum necessary
to address the loss or reduction of available water from the well.

Record of Decision

Therecord of decision documents the selected remedy for a site. The record of decision includes an estimated cost,
time-frames for beginning and completing the cleanup process, and a demonstration that the selected remedy meets
the remedial objectives.

Design, Implementation, Operation and Maintenance of the Early Response Action or Remedy.

The design and implementation stage includes the development of the engineered design of the selected remedy
and implementation of the remedy through construction. A period of operation and maintenance may follow the
design and construction activities.

Requests for a No Further Action Determination

After asiteis cleaned up, a person may request a determination that a site or a portion of a site requires no further
action. A no further action determination precludes the Department from conducting further remedial action at the
site or portion of the site covered by the request. The Department retains access to the site and may reopen investi-
gation of the site or require additional remedial action under certain circumstances.

After determining that the information is sufficient to take action, the Department publishes notice of the request
and accepts public comment. After the close of the comment period, the Department provides notice of its decision
to the requesting party and to any commenters. No further action determinations are published in the registry.

The Allocation Process

If the Department determines that cost recovery may be appropriate, the Department notifies each potentially
responsible party of the basis for liability, adetailed accounting of the method, and results of the alocation and the
party’s percentage share of the cost. The notification includes an offer to settle the party’s liability based upon an
agreement to pay 75 percent of the share of the costs alocated to that person. If aresponsible party chooses not to
settle, the process continues through the selection of an alocator and into the allocation hearing process. The alo-
cation hearing proceeds under procedures established in the WQARF statute and results in the issuance, by the alo-
cator, of an allocation report identifying liable parties and their proportionate shares of liability. The alocator’s
findings regarding liability and the proportionate shares of liability may be appeaed in superior court.

The statutory provisions governing the allocation process are sufficiently specific that no rules regarding the aloca-
tion process have been promulgated or are included in today’s rulemaking.

Settlements

The WQARF process encourages prompt settlements as an aternative to litigation. The Department will consider
offers by potentially liable parties to settle their ligbility to the state under both state and federal law. All settle-
ments require an opportunity for public comment and, in cases where contribution protection is requested, settle-
ments require court approval.

The statute specificaly authorizes qualified business settlements and financial hardship settlementsin cases where
responsible parties cannot afford to pay their full share of cleanup costs. Qualified business settlements provide a
quick, efficient, and affordable means for businesses with gross incomes of 2 million dollars or less to resolve their
potential WQARF liability. Financia hardship settlements allow any person to settle its potential WQAREF liability
if that person can demonstrate a financial hardship. Financial hardship settlements are designed to help those par-
ties who are unable to pay their allocated share of liability without going out of business.

The statutory provisions governing qualified business settlements and financial hardship settlements sufficiently
specific that no rules regarding the WQAREF site registry have been promulgated or are included in this rulemaking

F.  Specific Section by Section Explanation of Today’s Interim Rulemaking:
The Section by Section explanation of the rulesis as follows:

R18-16-201 and R18-16-202. Preliminary Investigations and Site Scoring
R18-16-201. Preliminary | nvestigations

The preliminary investigation (Pl) process begins with information about a release or a potential release of a haz-
ardous substance to soil or water. This information may come from a citizen complaint, investigations conducted
by others, or from investigations conducted by aregulatory program within the Department. The Department con-
ducts a screening processto determine if theinformation is credible, if another regulatory program has jurisdiction,
or if the site isaready being cleaned up by a party voluntarily. If it appears that arelease has occurred or may occur
and WQAREF is the appropriate program, the Department initiates a Pl. If not, the Department either terminates the
investigation or refersthe site to another Departmental program.
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The purpose of the PI is to determine if arelease has occurred or may occur and, if so, to determine the potential
risk to public health, welfare, and the environment so that the site can be scored and placed on the registry. The PI
is not a complete investigation to determine the extent of the contamination nor is its purpose to determine those
responsible for the contamination. The Pl is limited to gathering only enough information to confirm that a release
has occurred or may occur and whether further investigation or action is necessary.

If it is determined in the course of a preliminary investigation that a release has not occurred or is not likely to
occur, the Department terminates the PI. Likewise, if it is determined that arelease has occurred, but the release or
threatened release is below regulatory standards, the Department terminates the Pl. For a release to soils, this
means that the soil remediation standards rule (18 A.A.C. 7, Article 2) has been met, including al conditions nec-
essary for approval such as a demonstration of leachability to groundwater. For arelease to water, this means that
the water quality standards (18 A.A.C. 11) have been met or if there is no standard, arisk level approved by the
Department.

The Pl is designed to collect information necessary to score the site using the eigibility and evaluation model. The
information should be based on existing information if it is available and isvalid. If additiona information is nec-
essary to score asite, awork plan must be developed to callect the information. The work plan must include some
basic information and a description of how available records will be searched, including a requirement to obtain
information from water providers. If sampling is necessary, the work plan must include additional information
including a conceptual site model. The conceptua site model focuses the sampling efforts and ensures that all nec-
essary information is collected.

After the Pl is completed, areport is prepared describing the results of the investigation. The Department reviews
the report and determines whether the release is below the regulatory standards or risk levels described above. For
releases below regulatory standards, no additional investigation or action is necessary and the site is dropped from
further consideration. For releases above the regulatory standards, the site is scored using the eligibility and evalu-
ation model and a draft registry report is prepared.

Thisrule also provides for a person other than the Department to conduct a Pl. The person must submit a request to
the Department with the required information and enter into awritten agreement with the Department.

R18-16-202. Site Scoring

This rule adopts the eligibility and evaluation site scoring model. Session law from Laws 1997, Chapter 287,
requires the Department to adopt the eligibility and evaluation site scoring model to score aWQAREF site for place-
ment on the registry. The placement of a site on the registry indicates that further investigation or action is neces-
sary.

The €igibility and evaluation site scoring model was developed by the Site Prioritization Subcommittee of the
Groundwater Cleanup Task Force in 1996 to evaluate the actual and potentia risk to public health, welfare, and the
environment from a release or threat of a release of a hazardous substance. The model provides a quantitative sec-
tion to evaluate risk by assessing the actual and potential contaminant exposure to public health and the environ-
ment resulting from arelease or threat of arelease of a hazardous substance. The point total is determined using the
following weighted factors: release event (10 points); site and contaminant characteristics (30 points); human expo-
sure routes (65 points); and environmental factors (15 points). The largest number of points in the human exposure
section is assigned to the groundwater pathway. Within each pathway, actual exposure is given more points than
potential exposure. As a result, sites with groundwater contamination and those with contamination of multiple
mediatypically scorethe highest.

The scoring of a site does not necessarily mean that the site poses arisk to human health, welfare, and the environ-
ment. It means that the site has or may have contamination above aregulatory standard and further investigation is
necessary to determine the appropriate action. There is no threshold score for placement on the registry.

The model also contains a qualitative section dealing with “ other factors.” The Department will prepare anarrative
on these factors to help determine the priority for assignment of staff resources and WQARF funding to a particular
site.

R18-16-301 and R18-16-302. Public I nformation

This Article was originally published in a Notice of Proposed Exempt Rulemaking in 5 A.A.R. 256, January 22,
1999 (see aso, the Notice of Public Information in 5 A.A.R. 506, February 12, 1999). As required under the ses-
sion law, the Department provided 60 days after publication for public comment. No public comments were
received. The rule was reviewed by the Attorney Genera as authorized under A.R.S. § 41-1044, but was not
approved and, thus, never became effective. Proposed Article 3 has been withdrawn. A Notice of Public Informa-
tion announcing the withdrawal of the previously proposed Article 3 was published at 6 A.A.R 3122, August 18,
2000.

Article 3 was previously published under the title “ Community Involvement”. Community involvement, however,
isabroad concept and is an integral part of the WQARF program, most notably of the remedy selection process set
out in Article 4. Article 3 governs only the provision of notice to the public, the provision of opportunities for pub-
lic comment and the location of information repositories maintained by the Department or others as a part of the
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WQAREF program. Article 3, as published today, is entitled “Public Information.” This new title reduces the poten-
tial for confusion.

R18-16-301. Public Notification and Opportunitiesfor Public Comment

This Section applies to the Department and to others providing the public with notice of and an opportunity to com-
ment on activities taking place on a WQARF site. The WQARF program is self-implementing and is intended to
encourage remedial actions by parties other than the Department. These parties may assume responsibility for com-
munity involvement activities, including the provision of notice and opportunities to comment. This rule estab-
lishes a single set of standards applicable to the Department and to others involved in the community involvement
process.

R18-16-301 sets default standards for the provision of notice and opportunities to comment. If A.R.S. Title 49,
Chapter 2, Article 5 or a community involvement plan requires notification of the public or provision of an oppor-
tunity to comment, the terms of the statute govern the form and frequency of the notification and the duration of the
comment period. If the statute does not specify form, frequency, or duration, the terms of the community involve-
ment plan control, but only to the extent that the requirements of the community involvement plan meet or exceed
the requirements of rule. If neither the statute nor the community involvement plan specify form, frequency or
duration, this rule establishes the standards.

R18-16-301(D) is intended to promote timely remedial actions in situations that present an immediate danger to
public health, public welfare or the environment.

R18-16-302. L ocation of Information Repositories

R18-16-302 has been retitled “L ocation of Information Repositories” and is narrower in scope than the previously
published rule. R18-16-302 no longer governs the contents of information repositories. Content requirements for
information repositories now appear in R18-16-404. The former R18-16-302(C), governing the location of infor-
mation repositories, is now the exclusive subject of the rule. Under R18-16-302, as published today, public infor-
mation repositories are located at either an office of the Department or at another facility. Public information
repositories located at afacility other than a Department office must provide reasonable access that is substantially
equivalent to the access to the public information repository that is provided by the Department.

R18-16-401 through R18-16-416 Remedy Selection

The scope of these rules extends from the investigation of a site on the registry through the completion of the
cleanup, including community involvement activities. The process for selecting a remedy in this rule is signifi-
cantly different than is used by the Environmental Protection Agency (EPA) at superfund sites. This rule alows
increased flexibility in the selection of groundwater remedies and is designed to protect and provide for uses of
land and water. EPA focuses on setting the goal within the aquifer and requires the aquifer to be restored to that
god. EPA also conducts a remedial investigation and a feasibility study, selects a proposed remedy, and requests
public comment on the proposed remedy. This rule has active community involvement from the beginning to the
end of the process until the siteis cleaned up. Finally, thisrule was written to be self-implementing and encourages
othersto do the work and get credit toward their potential liability for the work that they have done.

R18-16-401. Definitions
Terms with specific application to the remedy selection rules are found in R18-16-401.
R18-16-402. Applicability

This Section limits the applicability of the remedy selection rules. The remedy selection rules apply only to sites
which have been scored and listed on the registry or as otherwise made applicable by law. Sites on the registry are
those which the Department has identified as needing additional investigation or action under the WQARF pro-
gram.

The remedy selection rules address only the impacts of a release or a threatened release of a hazardous substance.
WQARF will not cover remedial action costs that would have been incurred if the release had not impacted the
property or well. For example, awell may have high levels of trichloroethylene, arsenic, and total dissolved solids.
If only the trichloroethylene was released and the other contaminants were present before the release, the well
owner cannot require WQARF to clean up the remainder of the contaminants or replace the well with a more pro-
ductive well. Likewise, a property owner who owns a landfill cannot require WQARF to remove or completely
clean up alandfill so the property can be used for other uses. However, in these examples, the property owner, well
owner, or water provider would not be required to reimburse the WQARF fund if coincidental benefits, such as the
removal of additional contaminants, occurred as aresult of the remedial action.

Thisrule also provides aprocessto transition sites being cleaned up under “old WQARF” to “new WQARF.” Tran-
sition sites are sites that are listed on the registry where some remedial action has occurred prior to the effective
date of these rules. The requirements for transition sites depends on the level of approval received for work con-
ducted and how far the site is towards implementing the cleanup. A person conducting work after the effective date
of theruleis required to follow therule.
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This Section provides a process for a person who performed remedial work at a transition site prior to the effective
date of thisrule to obtain the Department’s approva of the work. The person requesting the approval must describe
the remedial action, demonstrate that the work is reasonable and necessary, and demonstrate that the work meets
the applicable purposes of the remedy selection rules. The purpose of a remedial investigation, feasibility study,
and an early response action are specifically stated in the section dealing with that action. This allows the Depart-
ment to approve remedial actions that did not follow the requirements to the letter, but achieved the goa of the
rules. Any remedial work performed after the approval must comply with the requirements of this Article.

Remedial investigations and feasibility studies performed prior to the effective date of thisrule present a special sit-
uation. No remedial investigation and feasibility study will be approved until information regarding current and
reasonably foreseeable uses is collected, a draft RI report is prepared and distributed, and remedial objectives are
selected and reported as described in R18-16-406. In addition, any alternative remedies evaluated in the feasibility
study must be modified as necessary so that the remedies meet remedia objectives. Thereafter, the remedy selec-
tion ruleswill apply to any remedy selected.

Finally, this rule defines the application of the remedy selection rules to sites where cleanups are underway subject
to approvals, agreements or court orders that predate the effective date of thisrule. If, prior to the effective date of
this rule, the Department approved a remedial action plan or entered into a written agreement that includes the
implementation of aremedy or the substantial equivalent of aremedy, the approval or agreement apply. It does not
make sense nor isit equitable to stop aremedy underway and apply a new process. In addition, this Article does not
apply to work governed by the terms and conditions of a court decree or judgement entered into prior to the effec-
tive date.

R18-16-403. Scope of Work, Fact Sheet, Outline of the Community Involvement Plan, and Notification of
Availability

This Section addresses community involvement and notice requirements that take effect if the Department begins
to conduct work at a site. Unless the Department determines that the necessary remedy at a site can be completed
within 180 days, ADEQ prepares a scope of work for the remedial investigation and the feasibility study, a fact
sheet, and an outline of the community involvement plan. These documents must be prepared before the Depart-
ment conducts aremedial investigation and feasibility study.

The scope of work for aremedial investigation is meant to provide a broad overview of the extent of the investiga-
tion. The scope of work for a feasibility study generally describes the process for conducting the feasibility study
and may specify additional work to be performed. The fact sheet includes general information about the siteinclud-
ing known contamination, the site’'s score, potential risk of and routes of exposure to the contaminants at the site,
and Department personnel who may be contacted for further information regarding the site. The outline of a com-
munity involvement plan lists the activities which will be included in the community involvement plan.

The Department provides written notice to each potentially responsible party of the availability of the scope of
work, the fact sheet, and the outline of the community involvement plan. The notice also contains a statement that
any person may, by written agreement with the Department, devel op and implement the remedial investigation and
feasibility study work plans.

Thisnotice is aso published in a newspaper and provides an opportunity for a public meeting to discuss the docu-
ments. In addition, a written notice is provided to residents, owners or operators of facilities being investigated,
commercia occupants, water providers, and owners of wells within the community involvement area. A respon-
siveness summary is prepared addressing any public comments received on the scope of work.

R18-16-404. Community | nvolvement Requirements

Unless the Department determines that the necessary remedy at a site can be completed within 180 days, the
Department prepares and implements the community involvement plan prior to initiating a remedial investigation
and feasibility study work plan. The community involvement plan includes al of the activities specified in the
community involvement plan outline and specifies: 1) how the activities should be carried out; 2) who should be
involved; and 3) when the activities should take place. The plan provides information regarding the establishment
of a selection committee and community advisory board and provides for notices and notifications at critical junc-
tures from the investigation of the site through the completion of the remedy. The plan aso provides for the distri-
bution of public information, such as newsletters, and identifies the locations and types of information which will
be contained in a public document repository.

The community involvement plan is tailored to each sitein order to provide the most effective means of providing
information to and obtaining comments from the community. The Department conducts a community profile to
obtain specific information, such as appropriate languages and meeting locations. The Department also solicits
comments and conducts interviews with community |eaders, interested groups, and othersto determine community
concerns and issues. In addition, the Department evaluates public health and environmental impacts. The plan is
updated annually with input from the community advisory board.

Often parties wish to conduct work at a site or a portion of a site before the Department initiates the work. In these
instances, the Department has not yet alocated resources to the site, including implementing the extensive commu-
nity involvement requirements described in the previous Section. This Section describes an aternate community
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involvement process that allows other parties to perform work without having to wait for ADEQ to allocate
resources to the site.

After the Department has provided notice under A.R.S. § 49-287.03, another party can conduct community
involvement activities only by written agreement with the Department. This notice, described in the previous Sec-
tion, signifiesthat the Department isready to conduct work at a site. A written agreement prevents a duplication of
efforts and minimizes confusion.

Parties who conduct work at a site must comply with the community involvement plan if one has prepared or
adopted by the Department. If no community involvement plan has been prepared, a party may develop a plan for
approval and adoption by the Department or they may conduct community involvement activities that are appropri-
ate to the scope and schedule of the work performed.

The rule specifies minimum requirements for conducting community involvement activities without a community
involvement plan. Notice must be provided to potentially impacted people when field work will cause a disruption
(i.e., noise, light, odor, and dust) or when contaminants are removed. For remedial actions that will take more than
180 days, notice must be provided to persons within the community involvement area and other interested persons
and a repository must be established where information about the site can be reviewed by the public. A public
meeting must be convened prior to the close of the public comment period to provide information concerning a
proposed remedia action plan prepared under R18-16-408. Any specific public notice and comment and consulta-
tion requirements under this Article, such as meetings to establish remedial objectives, must be met. General notice
and public notice requirements are al so provided.

R18-16-405. Early Response Actions

Early response actions (ERA) are certain remedial actions initiated by the Department or any person prior to selec-
tion of aremedy at a site. In many instances, ERAs may involve “spending a penny today to save a dollar tomor-
row”. ERAs may prevent spreading or worsening of contamination by containing or removing the source of
contamination. ERAs may prevent the loss of water supply. In other instances, ERAs may address a current risk to
human health, welfare and the environment that cannot or should not go unaddressed until a final remedy is devel-
oped. ERAs may be relatively inexpensive short-term actions, such as fencing or providing bottled water, or they
may involve expensive large-scale groundwater treatment system.

An ERA is not intended to replace the process for selecting a remedy. Depending on when the ERA is initiated,
information about the site may be relatively limited. As the remedy selection process progresses, the ERA may be
modified or incorporated into the remedy. In any case, the remedy must be selected using the process established in
R18-16-406 through R18-16-410.

The method or technology used to implement the early response action is selected based upon best professional
judgment considering severa factors using the best available information. A written rationale must be prepared
describing why the ERA is necessary and how it was selected. It is not required to collect all the information neces-
sary to select a final remedy (e.g., conducting a remedia investigation and a feasibility study) to conduct an ERA.
A work plan must also be prepared containing several elements including community involvement activities.

A person conducting an ERA must notify the Department, in writing, of the action. If the Department hasissued the
A.R.S. §49-287.03 notice signifying the beginning of the remedial investigation, the ERA notice must be provided
to the Department 15 days before the ERA begins. If the Department has not issued the notice, the ERA must be
provided 15 days after the Department issues the notice. After notice of a proposed remedial action plan has been
given, an ERA may be initiated only with Department approval.

If immediate action is necessary to address a current risk to public health or the environment, to protect a source of
water, or to provide a supply of water, the work plan and written rationale may be prepared and the community
involvement activities may be conducted after commencement of the early response action. In addition, the notice
to the Department can be provided as soon as practicable. In these instances where time is of the essence, the prep-
aration of the documentation and the time that it takes to conduct community involvement activities and provide
notice may make the difference in taking the appropriate ERA before it istoo late.

This rule also provides a process for a person to obtain an approval of an ERA or awork plan to conduct an ERA.
The Department shall approve the work plan or early response action if it complies with the requirements of this
Section and any other applicable requirements of this Article. Additional presumptions for considering whether an
early response action is necessary to protect or provide a supply of water is also provided.

R18-16-406. Remedial Investigations

A remedia investigation (RI) is conducted to assess the conditions at a site or portion of a site and to collect
enough information about uses of land and water to determine the appropriate cleanup action. The Department or
any person may perform al or any portion of aremedial investigation. However, after the Department has issued
the A.R.S. § 49-287.03 notice signifying the beginning of the RI, a person may perform such work only under a
written agreement with the Department. A party performing al or a portion of aremedia investigation may obtain
Department approva of itswork.
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A work plan must be developed and implemented for al or any portion of aremedial investigation for a site or a
portion of the site. The work plan must demonstrate that the work performed will meet the requirements set out in
the rule and will be performed in accordance with guidance documents or standards that are commonly accepted in
the scientific community. Each work plan must contain several required elements and may be modified as work
proceeds to address unknown or changed conditions or access problems. Field investigations can be implemented
in different stages to assess several required factors in order to focus the sampling and maximize the efficiency of
the investigation. Before implementing a work plan for a remedial investigation, the Department must be notified
in writing with the name and address of the working party and a general description of the work to be performed.

In some instances, a risk evaluation may be conducted as part of the information collection stage to determine the
current risk to public health and the environment from contaminants at the site. Thisis a significant departure from
remedial investigations conducted by the Environmental Protection Agency (EPA) at federal superfund sites. EPA
conducts a baseline risk assessment to determine if further action is warranted at a site based on an evauation of
current and future risks. Under the remedy selection process described in this rulemaking, arisk assessment isonly
conducted to determine risks of current exposure.

Aside from determining the extent of the contamination, the most critical component of the Rl and of the whole
remedy selection process is the establishment of remedia objectives. The remedy selection process revolves
around the remedial objectives and the selected remedy must meet the remedial objectives. The remedial objectives
are based on uses of land and water and are designed to protect and provide for uses of land and water.

In order to establish remedial objectives, information is collected regarding the present and reasonably foreseeable
uses of land and waters of the state that have been or are threatened to be affected by arelease of a hazardous sub-
stance. Reasonably foreseeable uses are those likely to occur based on information provided by water providers,
well owners, land owners, government agencies, and others.

For remedial objectives used to select a soil remedy, the land owner determines the type of land use in accordance
with A.R.S. § 49-152 and 18 A.A.C. 7, Article 2 (the soil remediation standards rule). The soil remediation stan-
dardsrule provides for a property owner to cleanup contaminated soil to alevel consistent with its use. If the prop-
erty will be used for residentia purposes, the property must be cleaned up to residentia levels. If the property will
only be used for non-residential purposes, the property owner can remediate the property to non-residential levels
as long asthey agree to limit the use of their property and record a restrictive use covenant on the property deed.

For landfill or other similar sites, the land owner may establish the reasonably foreseeable uses of its land. How-
ever, the remedial objectives for these types of sites are not required to address anything other than the current or
potential exposure to hazardous substances at or from the site. This means that a land owner cannot require that the
landfill be made suitable for other purposes under WQAREF, such as stabilizing the landfill to support structures.
The owner also cannot require that the remedy remove landfill or other soil material. If the land owner indicates
that they would like to make the site suitable for other uses, the desired use can beincorporated into the remedy, but
the land owner must incur any costs beyond addressing the current or potential exposure to hazardous substances at
or from the site.

For surface water or groundwater, uses likely to occur within one hundred years will be evaluated unless site-spe-
cificinformation suggests alonger time period is more appropriate. Due to the importance of meeting the needs of
the water users, the rule requires water affected providers to be consulted when collecting information concerning
water uses and water management plans to be taken into account. These plans consider growth, water availahility,
and emergency supplies or drought conditions.

After the extent of contamination and the uses of land and waters are determined, a draft remedial investigation
report is prepared that summarizes the data and information collected. The report is provided to the community
advisory board, affected water providers, and government agencies. The report is also made avail able as provided
under the community involvement plan. Notice is aso given to the public of the opportunity to review and com-
ment on the report.

If the remedy will only address soils or will only address other sites where waters of the state have not been
impacted, afinal remedial investigation report is prepared containing the results of the site characterization and a
listing of remedial objectives. The report must be accompanied by responsiveness summaries from comments
received on the draft remedial investigation report. If the Department approves the report, the report may be used to
select aremedy in R18-16-407(C) or R18-7-407(D).

If the remedy will address waters of the state, the Department holds one or more public meetings to discuss con-
tamination found at the site and to determine the remedial objectives. By the time the first meeting is held, numer-
ous community involvement activities have aready taken place under the community involvement plan required in
R18-16-404. Land owners, local governments, affected water providers, and the public should aready be aware of
the conditions at the site and many people have been contacted regarding the uses of land and water as part of the
collection of information. At these meetings, the Department and interested parties discuss proposed remedial
objectives for each use in terms of: 1) what it would take to protect a use; 2) what it would take to restore, replace,
or provide for a use impaired or threatened to be impaired; 3) when action is needed to protect against or provide
for the use; and 4) how long action is needed to protect or provide for the use. The Department also may receive
and consider written information regarding proposed remedial objectives.
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After the meeting the Department prepares a report of the proposed remedial objectives. The remedial objectives
must be generally consistent with the water management plans of water providers and general land use plans estab-
lished by local land use jurisdictions. The Department considers public comments on the proposed remedial objec-
tives and holds additional public meetings depending upon the level of public interest.

The Department then prepares a final remedial investigation report containing the results of the site characteriza-
tion and the fina report of the remedial objectives. The reports are accompanied by responsiveness summaries
comments, issues and concerns raised in the community involvement process. After completion of the remedial
objectives report, any changes to the remedial objectives must be made according to the process described above.

This process for establishing remedia objectives for a site is quite different than the process that was previously
used in the WQARF program and is still used by EPA at federal superfund sites. Previously, the remedial objectives
were established by the Department and focused on setting cleanup levels within the aquifer or surface water. In
addition, uses that were aready damaged due to the contamination were not necessarily addressed by the cleanup
and uses that were threatened by the contamination may not have been addressed in the time needed.

Remedial objectives described in this rule are based on uses determined by the community and are refined by the
Department with significant community involvement. The objectives are designed to protect and provide for uses
of land and water. This does not mean that the aquifer will be always be cleaned up to drinking water standards or
to a level suitable for the use. Instead, the rule requires different uses to be identified and a remedy is selected
which will protect and provide for the uses.

R18-16-407. Feasibility Sudy

Using the information collected during the remedial investigation, a feasibility study (FS) is conducted to identify
proposed remedies that may be capable of achieving remedia objectives and to select a preferred remedy from
among them which: 1) assures the protection of public health, welfare, and the environment; 2) to the extent practi-
cable, provides for the control, management, or cleanup of hazardous substances so as to allow for the maximum
beneficial use of waters of the state; 3) is reasonable, necessary, cost-effective, and technically feasible; and 4)
addresses any well that either supplies water for municipal, domestic, industrial, irrigation or agricultural usesor is
part of a public water system, if the well would now or in the reasonably foreseeable future produce water that
would not be fit for its current or reasonably foreseeable end use without treatment.

The Department or any person may perform all or any portion of afeasibility study. However, after the Department
has issued the notice required in A.R.S. § 49-287.03, a person may perform work only under a written agreement
with the Department. The rule provides a process for a person to obtain approva of awork plan or areport for all
or any portion of afeasibility study.

A work plan must be devel oped and implemented for al or any portion of an FS. The work plan must demonstrate
that the work performed will meet all the requirements set out in the rule. The feasibility study processis subject to
all appropriate community involvement requirements. Before implementing a work plan for a feasibility study, the
Department must be notified in writing with the name and address of the working party and ageneral description of
the work to be performed.

FS requirements vary depending on whether the subject of the remediation is soils, landfills that do not or will not
impact groundwater, or water. Remediation of soils and landfills that do not or will not impact groundwater does
not require an analysis of aternative remedies. Presumptive remedies exist for most of these types of cleanups and
the range of methods and technologies is usually limited. An FS report is prepared describing how the proposed
remedy meets the soil remediation standards rule (A.A.C. R18-7-201 et seq.), or similar standards for landfills. The
report describes why the proposed remedy is appropriate considering available remedial methods, technologies,
and the comparison criteria of risk, cost, practicability, and benefit.

For affected or threatened waters of the state, a reference remedy and at least 2 alternative remedies, each of which
is capable of achieving remedial objectives, are developed. The reference remedy and each alternative remedy con-
sists of a package, or combination, of remedia strategies and measures. A strategy is one of 6 listed genera reme-
diation approaches employed to address contamination. Measures are specific actions taken to address land or
water uses, such as replacement of a well or well-head treatment. Measures taken to address contaminated or
threatened wells must be identified in consultation with water providers or well owners to ensure the action taken
meets their water use needs. Because remedia measures do not address the contamination itself, financia mecha-
nisms, such as trust funds or bonds, may be required to provide for the continued cost of implementation. The ref-
erence remedy and any aternative remedy also may include contingent strategies or measures to address
reasonable uncertainties regarding the achievement of remedial objectives or uncertain time-frames in which reme-
dia objectiveswill be achieved.

The reference remedy is developed using best professional judgement considering available remedial methods,
technologies, and the comparison criteria of practicability, cost, risk, and benefit. The alternative remedies are
developed for comparison with the reference remedy. At least one of the alternatives must contain aremedial strat-
egy or combination of remedial strategies that is more aggressive than the reference remedy and at |east one must
contain aremedial strategy or combination of remedial strategies that is less aggressive than the reference remedy.
A more aggressive strategy may require fewer remedial measures to achieve remedia objectives, a strategy that
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permanently achieves remedia objectives in a shorter period of time, or a strategy that is more certain in the
long-term and requires fewer contingencies.

The reference remedy and the alternative remedies are then compared to each other based on practicability, cost,
risk, and benefit. Specific requirements for the evaluation of each comparison criteriais provided. Based upon this
comparison, a proposed remedy is developed. The proposed remedy may be the reference remedy, any of the other
alternative remedies evaluated in the feasibility study, or a different combination of remedia strategies and reme-
dial measures that were evaluated in the FS.

The process and reasons for selecting a proposed remedy are described in an FS report. The FS report describes
how the reference remedy and alternative remedies were chosen, including a demonstration that they meet remedial
objectives and an evaluation of their consistency with water management plans and general land use plans. It also
includes a description of the reasons for selecting the proposed remedy, including: 1) how the proposed remedy
meets the remedial objectives; and 2) how the comparison criteria were considered; and 3) how the proposed rem-
edy meets the requirements of A.R.S. § 49-282.06.

This FS process is different than the process that was previously used in the WQARF program and is still used by
EPA at federa superfund sites. Previously, the Department evaluated numerous alternatives from no action to the
most aggressive remedy for every site, regardless of the remedial objectives for the site. In addition, due to the dif-
ference in selecting remedial objectives, the proposed remedy did not always address uses that were impaired or
threatened to be impaired in the time needed. This rule minimizes the development and evauation of remedies
which will not meet the remedial objectives and the preferred remedy must meet the remedial objectives.

R18-16-408. Proposed Remedial Action Plan

The proposed remedial action plan (PRAP) informs the public and potentially responsible parties of the proposed
remedy. The PRAP describes the site, the results of the remedial investigation and the feasibility study, and the pro-
posed remedy identified in the feasibility study and its estimated costs. In addition, the plan describes how the pro-
posed remedy will meet each of the remedial objectives identified in the remedia investigation report, how
accomplishment of the remedia objectives isto be measured, and any recharge, discharge, transportation and uses
of remediated water. Notice of the PRAP and of the opportunity to comment is provided by the Department as
required under the community involvement plan.

If the Department intends to seek recovery of costs and conduct a cost all ocation proceeding, the PRAP is provided
to each potentially responsible party and additional notice is provided to them regarding all ocation methods, a pre-
liminary list of potentially responsible parties, and of the opportunity to submit information regarding other poten-
tially responsible parties. In addition, the notice to potentially responsible parties includes a statement of costs
incurred by the Department prior to the date of the notice, projected future costs, and information regarding the
opportunities to submit costs, object to costs, or respond to objections to costs.

Therule also provides a process for a person to prepare a proposed remedial action plan. Notice requirements vary
depending on whether the Department will be seeking cost recovery.

R18-16-409. Remedial Action Costs Credit

This Section provides a process for parties to obtain credit against their share of potential liability at a site. This
means that the Department can deduct the amount spent on remedial actions by responsible parties from their alo-
cated share of the costs of the remedy if the costs are approved by the Department. However, thisrule does not cre-
ate aright of reimbursement from the WQARF fund for any costsincurred or to be incurred at asite if a party spent
more on remedial actions than their allocated share of cost of the remedy.

The person seeking the credit must submit an itemized statements of costs incurred or to be incurred for remedial
actions undertaken at the site to the Department. They must a so submit documentation that the costs are consistent
with A.R.S. § 49-282.06 and this Article. If the remedial actions have not been previously approved by the Depart-
ment, the person must aso request approval of the remedial actions under R18-16-413. The statements are made
available for review and an opportunity is provided for the Department or any person to object to the costs. The
person submitting the costs also has an opportunity to respond to the objections.

Any person who requests approval of costs must reimburse the Department for the total reasonable cost to the
Department for performance of the review unless the Department waives all or a part of the reimbursement. An
agreement to reimburse the Department must be submitted with an itemized statement of costs. Coststhat are reim-
bursed to the Department constitute remedial action costs that may be recovered from other responsible parties.

The Department eval uates the costs and objections and approves those costs determined to be in substantial com-
pliance with the requirements under A.R.S. § 49-282.06. Credit is given only for recoverable costs. Credit given by
the Department as part of a settlement for work performed is considered a cost incurred by the Department and is
included as an approved cost in the record of decision. The Department prepares a list of the approved costs for
inclusion as part of the total estimated costs of the remedy in the record of decision.

This processis the only way for a party to obtain approva of their remedial action costs. Departmental approval of
remedial actions are not considered approval of the costs of the remedial actions.
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R18-16-410. Record of Decision

After receiving comments on the proposed remedial action plan and any information from potentially responsible
parties, arecord of decision (ROD) is prepared. The ROD documents the cleanup chosen for the site. The rule pro-
vides a process for any person to prepare the ROD. However, only the Department may issue the record of deci-
sion. This Section also contains alist of elements required to bein all RODs.

Notice of the availability of the ROD is provided to each person who commented on the proposed remedia action
plan and in accordance with the community involvement plan or requirements in R18-16-404. The ROD may be
amended following notification and public comment.

R18-16-411. Design, | mplementation, Operation and M aintenance of the Early Response Action or Remedy

The design and implementation stage includes the development of the engineered design of the selected remedy
and implementation of the remedy through construction. The design and implementation of the remedy must con-
form with the remedial action plan as adopted in the record of decision.

If the remedy or an early response action includes well replacement or a provision for an alternative water supply,
the Department or any person conducting the design must consult with the affected well owner or water provider.
Specific design requirements are provided for well owners and water providers to ensure that their needs and legal
reguirements are met without causing significant alteration of their systems.

The design of any water treatment facilities as part of the remedy or an early response action must be approved by
the Department before construction. The design must be based on an evaluation of potential treatment system fail-
ure that could affect public health and must incorporate safeguards including any site-specific engineering and
operation controls necessary to assure protection of public health against such failure. Minimum safeguard require-
ments are listed.

A period of operation and maintenance of aremedy may follow the design and construction activities. If operation
and maintenance are necessary to ensure the continued achievement of the remedial objectives, an operation and
maintenance plan must be prepared and implemented.

The Department’s approval of an operations and maintenance plan is required for each site where the remedy or an
early response action involves treatment of water to remove contaminants of concern at the site. The community
advisory board, if one has been established for the site, must be provided with the opportunity to comment on the
operations and maintenance plan. Notice and public involvement are conducted in accordance with R18-16-404.
Requirements for the operations and maintenance plan are listed.

Any person may implement all or any portion of aremedy with the Department’s approval. A processis provided
to obtain the Department’s approval of the design for other portions of a remedy. However, awell owner or water
provider whose water use is being addressed may, in its sole discretion, elect to construct, operate, or construct and
operate the water treatment, well replacement or aternative water supply component of the remedy or early
response action which is designed to address its use. Well owners and water providers may want to have control
over these activities to ensure that the users needs are being met and to ensure that al applicable laws governing
drinking water are met. If the well owner or water provider electsto do so, they must enter into a written agreement
with the appropriate person that will govern the terms of the construction, operation or construction and operation
of the water treatment, well replacement or alternative water supply component of the remedy. This election does
not alter the responsihility of the Department or any person under WQARF to fund all or a portion of the remedy or
early response action.

R18-16-412. Innovative Technologies

This Section deals with approvals and incentives for innovative technologies used to characterize and clean up a
site. The Department may approve the use of an innovative technology for a site if the technology has been demon-
strated to be reasonably likely to achieve its objectives and meets the other criteria set forth in this Article. Innova-
tive does not mean unproven. It means one that has been used in the field, but is not yet considered routinely for
use.

If an innovative technology is approved as part of a remedy, the remedial action plan shall provide for a contin-
gency in the event that the technology fails to meet its objectives. The Department may use monies from the
WQARF fund to contract for outside review of the technol ogy.

Because innovative technol ogies may reduce the cost of the cleanup or accel erate the cleanup schedule, the Depart-
ment may provide incentives to encourage their use. The Department may use monies from the WQARF fund to
finance some or al of the use of an innovative technology. In addition, the Department may agree to forego penal -
ties or other sanctionsregarding adelay caused by the use of innovative technologies under certain defined circum-
stances.

R18-16-413. Approval of Remedial ActionsUnder A.R.S. § 49-285(B)

This Section describes the process for a person who performs work at a site or a portion of a site to obtain the
Department’s approval of the work for purposes of cost recovery. This approval is only for the work performed or
to be performed, not for the costs of conducting that work. The only process to obtain the Department’s approval of
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costs is through the process adopted under R18-16-409. The Department’s approval under this Section is not
required to preserve any right to recover remedia action costs under A.R.S. § 49-285.

The Department previously proposed two options regarding the availability of approvals under this Section and
sought comments on both options. Option 1 limited approvalsto remedial actions at WQAREF registry sites. Option
2 provided for the universe of potential A.R.S. § 49-285(B) approvalsincluding remedial actions at WQARF regis-
try sites, remedial actions conducted in the voluntary remediation program, and remedial actions conducted at other
sites. For reasons discussed in the summary of the principal comments and the agency responses in Section 11 of
this Preambl e, the Department selected option 1, limiting the availability of approvals under this Section to sites on
the WQAREF registry.

A person seeking approval for aremedial action must submit awritten request to the Department. The request must
include: 1) genera information about the person making the request and the site; 2) a description of any known
contamination at the site; 3) a description of remedial actions aready performed and a work plan for any remedial
action yet to be performed; 4) a proposal for public notice and comment on the request including alist of names,
addresses, and a summary of persons whom the person making the request believesto be responsible parties; and 5)
an agreement to grant access to the Department and to reimburse the Department for the total reasonable cost of the
review of the remedia action, including costs of notices. The person making the request must demonstrate how the
remedial action isor will comply with the requirements of this Article.

The Department may approve, deny, request additional information, request modifications, or may condition its
approval of a remedial action on modifications necessary to meet the applicable requirements of this Article.
Before the Department approves the request, the Department must provide notice and an opportunity to comment
on the request for approval.

R18-16-414. Deter mination of No Further Action

This Section identifies when no further action is necessary at asite or aportion of asite and describes the processto
obtain the determination from the Department. The determination can be for soils, groundwater, or both soils and
groundwater.

Any person may submit awritten request to the Department for a determination that the site or a portion of the site
requires no further action. The request must include information sufficient for the Department to make the determi-
nation including the specific hazardous substances for which the determination is sought and a geographical
description of the site or portion of the site. A request for a no further action determination may only be made once
per year.

The Department may request additiona information from the requesting party before acting on the request. A.R.S.
§ 49-287.01(F) specifies time-frames for the Department to request the information and for the requesting party to
provide the information, and provides other requirements regarding the additional information. In addition, to
requesting information, the Department may conduct an investigation of the site or portion of the site. The request-
ing party must provide access to the site. After the Department determines that it has sufficient information to act
on the request, notice of the request is published and an opportunity for comments is provided.

After considering the information and any public comments, the Department must make a decision on the request
within 300 days after receiving the request. A determination will be made that no further action is necessary for
soilsif the soil remediation standardsrule (18 A.A.C. 7, Article 2) has been met, including all conditions necessary
for approval such as a demonstration of leachability to groundwater. A determination will be made that no further
action is necessary for groundwater if no hazardous substances at the site or a portion of the site have impacted or
will impact groundwater. A determination will be made that no further action is necessary for waters of the state if:
1) the site or portion of a site has been remediated under program other than WQARF; 2) the groundwater impacted
by arelease from the site does not and will not exceed water quality standards or if there is no water quality stan-
dard, arisk level approved by the Department to protect public health, welfare, and the environment; or 3) there is
no present or reasonably foreseeable use of water that would be impaired by the release, as determined by informa
tion collected under R18-16-406. A determination of no further action for asite or a portion of asite is published in
the registry.

A determination of no further action means that the Department cannot conduct or require further remedia actions
for the specific hazardous substances within the area covered by the determination. The Department may reopen an
investigation and take or require additional remedial action under certain circumstances listed in A.R.S. § 49-
287.01(G). If the person seeking a no further action determination wishes to have the work approved for purposes
of cost recovery, the person may submit a request for approval under R18-16-413.

R18-16-415. Soil Remediation

This Section provides the requirements for soil remediations conducted prior to the selection of a remedy under
R18-16-410. This Section is necessary to allow soil cleanups, which can usually be conducted in a relatively short
period of time, to occur at a site without waiting for the selection of the appropriate groundwater remedy.

A person conducting a soil remediation, under this Section, must meet the Soil Remediation Standards Rule (18
A.A.C. 7, Article 2) and must conduct community involvement activities in accordance with R18-7-404. The per-
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son must also submit a Notice of Remediation as required by R18-7-209 in the Soil Remediation Standards Rule
and must provide awritten report providing site characterization information. If the Department has issued anotice
under A.R.S. § 49-287.03, the Notice of Remediation must be submitted to the Department 15 days before conduct-
ing the remediation or, if the remediation is already underway, within 15 days after the Department provides the
notice.

A person may apply to the Department for approval of soil remediation work and the Department shall approve the
work if it meets the requirements of this Section. Submission of the Notice of Remediation and the written report
does not constitute an approval.

The process described in this Section should not be confused with the early response actions described in R18-16-
405. Early response actions are taken prior to the selection of aremedy, but are not final remedia actions. An early
response action may be incorporated into afina remedy or may be modified or discontinued as aresult of the rem-
edy selection process. Soil remediations conducted under this Section may be incorporated into afina remedy, but
are, themselves, final remedial actions.

R18-16-416. Satisfaction of Settlement Agreement and Achievement of Remedial Objectives

This Section establishes a process to obtain a determination from the Department that the work reguired by a settle-
ment agreement has been completed or that the remedial objectives for the site have been satisfied and will con-
tinue to be satisfied. A party to a settlement agreement may request a determination by describing how the
reguirements of the settlement agreement have been satisfied.

Any person may request that the Department determine remedial objectives for the site have been satisfied and will
continue to be satisfied. The request must describe how the remedial objectives have been satisfied and will con-
tinue to be satisfied, including information regarding any financial mechanisms in place to ensure the continued
satisfaction of the remedial objectives. The Department may request additiona information to consider the request.
Notice of the request is provided by the Department with an opportunity for public comment.

A determination that remedial objectives for the site have been satisfied and will continue to be satisfied meansthat
the Department cannot undertake or require additional remedial actions at the site or portion of asite, other than the
actions that must continue to satisfy the remedia objectives. The Department may reopen an investigation and take
or require additional remedial action under certain listed circumstances.

This determination is different from a determination of no further action. A determination of no further action
means that no further action is needed a site or portion of asiteat all.

R18-16-501 through R18-16-505. Interim Remedial Actions

Among the revisions to the WQAREF statute was a new mandate that final remedies address all wells threatened or
contaminated due to the rel ease of hazardous substances at or from a site on the registry. Given limited funding and
an emphasis on implementation of final remediesin order of priority, there will be WQARF siteswhere final reme-
dies will not be chosen for many years. The Legislature recognized that there might on occasion be a need for ear-
lier action to address wells and provided for interim remedial actionsin A.R.S. § 49-282.03 as a mechanism to do
0.

While early response actions described in R18-16-405 a so deal with remedial actions conducted prior to the selec-
tion of aremedy at a site, decisions to approve or perform those actions are only made once sufficient information
is available to characterize the site and determine that the early response action is necessary. Interim remedia
actions are primarily intended to provide rapid solutions to water supply problems resulting from WQARF contam-
ination where there is insufficient information about the site to determine whether an early response action would
be appropriate. In exchange for this very early approval, the applicant must agree to reimburse the WQARF fund if
the Department determines based on later information that the action was unnecessary or the applicant is later
determined to be aresponsible party. This rule governs approvals of these actions.

R18-16-501. Definitions
Terms with specific application to the interim remedial action rules are found in this Section.
R-18-16-502. Eligibility

A well may be considered for funding or performance of interim remedial action if a remedy has not been selected
and it meets two conditions. First, the well must currently supply water for municipal, domestic, irrigation or agri-
cultural use or must be currently part of a public water system. Second, the water must be or will be unfit for usein
the current or reasonably foreseeable future without treatment due to the release of hazardous substances from a
site on the registry.

Only costs directly related to an interim remedial action approved by the Department are eligible for funding from
a grant from the fund. Costs incurred by any person prior to the submittal of a request under R18-16-503 are not
reimbursable by the Department. Costs incurred by any person after the submittal of a request under R18-16-503
are eligible for funding if the request contained all of the required information and the Department subsequently
approves the interim remedial action.
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R18-16-503. Request for Interim Remedial Action

Any person may request that the Department perform or provide a grant for an interim remedial action. The request
must be in writing and include statements describing the eligibility of the well and the reasons why interim reme-
dial action is appropriate. The request must also include additional information listed in the rule if that information
isin the possession of or readily available to the person making the request. Although the rule does not require the
person requesting an interim remedia action to collect additional information, the request is more to be likely
approved by the Department if the person making the request can demonstrate a need for the interim remedial
action. If the person requesting interim remedia action intends to perform al or part of the remedial action work,
the Department may require submittal of a detailed work plan for the proposed action.

R18-16-504. Review and Approval of Requestsfor Interim Remedial Action

This Section sets out the factors that the Department will consider in its decision to approve or deny requests for
interim remedial action. The Department may gather additional information before making a decision. The Depart-
ment may also decide to initiate an early response action in lieu of granting the request for interim remedial action.

Aninterim remedia action must be the minimum action necessary to address the loss or reduction of water avail-
able to well users during the period before selection and implementation of afinal remedy at a site. This does not
mean that the Department must approve the remedial action which does the least to address the loss or reduction of
available water or must select a temporary solution regardless of cost. The Department may approve an interim
remedial action that provides a permanent solution to the water supply problem if atemporary solution is unavail-
able, more expensive, or incapable of fully addressing the problem during the period before a final remedy is
implemented for a site.

The Department shall condition approval of the request for interim remedial action upon execution by the request-
ing party of a reimbursement agreement under R18-16-505 and an agreement to provide the Department access to
the property. The conditions for reimbursement are described in the next Section. The access agreement may be
neede%d atjo conduct or oversee the interim remedial action or to gather information necessary to evaluate the interim
remedial action.

The Department’s approval or denial of any interim remedial action is completely discretionary and is not appeal-
able. Costs of the action are either recoverable from the responsible parties, if the action was necessary and the
applicant was not a responsible party, or reimbursable by the applicant, if the action was unnecessary or the appli-
cant was aresponsible party. An applicant who has reimbursed the WQARF fund as aresult of a determination that
they are a responsible party may submit the costs of the interim remedial action for credit against liability, under
R18-16-409, or bring an action for recovery of costs, under A.R.S. § 49-287.07.

R18-16-505. Reimbur sement

The person reguesting the interim remedial action must reimburse the WQARF fund for all costsincurred in taking
the interim remedial action if the Department determines, based on later information in the Record of Decision, that
the action was unnecessary based on the criteriain A.R.S. § 282.06 and the remedy selection rules. For example,
the interim remedial action would be determined to be unnecessary if the well was never threatened or contami-
nated by arelease at a WQARF registry site. The applicant must also agree to reimburse the WQARF fund if the
applicant is later determined to be a party responsible for the release of hazardous substances that threatened or
contaminated the well.

The Department must provide the person requesting the interim remedia action with a reimbursement agreement
that clearly states the conditions under which the person reguesting the interim remedial action must reimburse the
fund. The Department may require that the person requesting the interim remedial action provide financial assur-
ance for the obligation to reimburse the fund.

7. A referenceto any study that the agency proposesto rely on in its evaluation of or justification for the rule and
where the public may obtain to review the study. all data underlying each study. any analysis of the study and
other supporting material.

None

8. A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a
previousgrant of authority of a political subdivision of this Sate.

Not applicable. This rule will not diminish a previous grant of authority of a political subdivision of this state.

9. Thepreliminary summary of the economic. small business, and consumer impact:

Not applicable. Thisrulemaking is exempt from the provisions of Title 41, Chapter 6, Article 3 under session law at
Laws 1997, Chapter 287, Section 56(B).

10. A description of the changes between the proposed rules, including supplemental notices. and final rules (if
applicable):

To increase the clarity and understandability of the rules various grammar, punctuation, format and stylistic

changes were made throughout the rules. With regard to content changes, the Department received many comment

letters regarding the rules. A detailed description of these comments and any changes to the rules resulting from the
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Department’s analysis of these comments is found in the summary of the comments and agency responses in item
#11.

In addition, the Department initiated a number of changesintended to clarify the intent of therules:

R18-16-201(D) was amended to provide for the collection of information from governmental agencies that are not
“local governments’. The preliminary investigation collects information from any appropriate source of informa-
tion, including government that are not local governments.

In R18-16-401, the definition of “remedial strategy” was simplified by eliminating the 6 examples. Asin the pro-
posed rules, these examples appear in more detailed form in R18-16-407(F).

In R18-16-401, definitions of the terms*“remedy” and “vadose zone” were added for the purposes of clarity.

The Department reorganized and redrafted R18-16-403 and R18-16-404 for improved clarity and readability of the
rules. R18-16-403 is now titled “Scope of Work, Fact Sheet, Outline of the Community Involvement Plan, and
Notification of Availability” and deals only with the preparation and provision by the Department of A.R.S. § 49-
287.03 notice. The requirements governing the preparation and implementation of community involvement plan by
the Department were deleted from R18-16-403(1) and now appear as R18-16-404(C).

R18-16-404 is now titled “Community Involvement Requirements’ and establishes the requirements for commu-
nity involvement activities whether these activities are conducted by the Department or by other persons. R18-16-
404(A), R18-16-404(B), and R18-16-404(D) are amended to clarify the Department’s intent the Department and
parties performing remedial action work at the site coordinate the community involvement activities to minimize
duplication of efforts and ensure broad community involvement in the remediation process. The requirements
regarding implementation of Rl and FS work plans that previously appeared in R181-6-404(C)(3) have been
moved to R18-16-406 and R18-16-407.

R18-16-405(A) is amended to clarify that the defining characteristics of an early response action (an early response
actionisinitiated prior to selection of aremedy at asite and is necessary for at least the purposes set out in the sub-
section) are requirements of the Section for the purpose of approval under subsection (H).

R18-16-405(B)(1) is amended to require that early response actions be based on consideration of the best available
information regarding the characterization of the site and the specific technology or method as well as the best
available scientific information concerning available methods and technologies.

R18-16-405(H)(1) is amended to incorporate the requirements contained in A.R.S. § 49-282.06(A) which apply to
all remedial actions, including early response actions.

R18-16-406(A)(1) is amended to clarify that a remedia investigation establishes the nature and extent of the con-
tamination of non-soil materials as well as the nature and extent of the contamination of soil and waters of the state.

R18-16-406(B) was divided into subsections and reorganized. The requirements under this rule did not change.

R18-16-406(C)(3) is amended to clarify that the field investigations authorized in this Section collect broad infor-
mation regarding the source of arelease. The extent to which the source of the rel ease can be adequately identified
and characterized is one issue that afield investigation may address.

R18-16-406(F) previously required that local governments be provided with copies of the draft remedial investiga-
tion report. The subsection is amended to require that copies of the report be provided only to interested local gov-
ernment agencies.

R18-16-406(H) is amended to require a person, other than the Department, who prepares adraft remedial investiga-
tion report under this subsection to provide copies of comments received regarding the draft remedial investigation
report.

R18-16-406(J) is amended to require a person, other than the Department, who prepares a final remedial investiga-
tion report under this subsection to provide copies of comments received regarding the draft remedial investigation
report.

R18-16-407(B) was divided into subsections and reorganized. The requirements under this rule did not change.

R181-6-407(H)(3)(b) is amended to clarify that the evaluation authorized under this subsection considers risks
under abroad range of use scenarios.

407(H)(3)(b)(iv) isamended to clarify that the evaluation authorized under this subsection considers the protection
of public health and aquatic and terrestrial biota while implementing the remedial action and after the remedial
action.

R18-16-410(A) is amended to clarify the Department’s intent that preparation of a proposed record of decisionisa
remedia action that may be considered and approved by the Department under R18-16-413. The Record of Deci-
sion isissued only by the Department.

R18-16-410(B)(8) is amended to state that the purpose of the projected review of the remedy is to determine the
effectiveness of the remedy in achieving the remedial objectives.
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R18-16-413(F) was amended to conform the rule to the requirements established in A.R.S. § 49-285(B). As
amended, the rule conditions approval of remedial actions on compliance with the requirements of this Article,
rather than mere compliance with the requirements of the Section.

R18-6-414(A)(1) is amended to state that a no further action determination may be based on compliance with the
soil remediation standards rules in their entirety and does not necessarily require a finding of compliance with the
soil remediation levels established in R18-7-205.

414(A)(3)(a) isamended to state that a no further action determination may be based on remediation under another
of the Department’s programs. A no further action determination is not available in regard to properties remediated
under non-Title 49 programs.

414(A)(3)(b) isamended to clarify that the finding required under the subsection regards the release of a hazardous
substance and not the water impacted by the release. The subsection aso specifically cites the water quality stan-
dards by their locationin 18 A.A.C. 11.

In the proposed R18-16-501, the term “abandoned” meant a well that has certain characteristics. The term applies
only to wells. In the interest of the readability of the rule, the term that is now defined is “abandoned well”.

R18-16-502(A)(3) has been amended to read “ The well is not an abandoned well.”

11. A summary of the principal comments and the agency response to them:
GENERAL COMMENTS

1. Endorsement of Rules

Comment: The Department received several comments in support of the proposed rules and the process by which
they were developed. The comments indicated that the proposed rules are specific, complete, well thought out, and
reflect ADEQ’s commitment to not only fulfill the statutory mandate, but to implement the spirit of the WQARF
program enacted by the Arizona Legislature in 1997. Other comments stated that they supported ADEQ’s inclusion
of stakeholdersin the development of the proposed rules and look forward to continuing this dialogue to achieve a
“workable WQARF’ as these rules are implemented by ADEQ.

Analysis. The Department appreciates the comments. The Department held hundreds of meetings with a multitude
of interested parties to ensure the rules meet the goals and intent of the WQARF reform legislation. The resulting
rules are the product of numerous stakeholders and extensive public participation. The Department remains com-
mitted to involving stakeholders throughout the implementation of the rules to ensure that the goals of the WQARF
reform legislation are met.

Response: No changeto the rules.
2. Rulemaking Process

Comment: A general presumption has been openly discussed during the rule development process that the pro-
posed interim WQAREF rules are to be considered the de facto “final” rules by ADEQ. Irrespective of the fact that
ADEQ could have quickly and easily adopted CERCLA rules, guidelines or procedures by reference (See A.R.S. §
49-282.06 (B)), it instead embarked on the long and arduous journey to create an intricate matrix of “if, then, else”
rules. The long years invested in the development of the proposed interim rules and the very complex nature of
their final form, render these rules, for all intent and purpose, final rules.

Despite the fact that the Legislature included a proviso that interim WQARF rules are exempt from the traditional
rulemaking process, they did not extend this exemption to the adoption of the final rules. In fact, it is clear from the
historical background and committee minutes for Laws 1997, Chapter 287 that the Legislature intended that only
the “quick fix” interim rules are exempt from the formal rulemaking process. All final WQARF rules adopted must
proceed with the traditional rulemaking process under Title 41, Chapter 6, Article 3. Therefore, if it is the Depart-
ment’s intent to “finalize” the proposed interim rules at this time, the proposed interim rules must comply with the
rulemaking requirements under Title 41.

A de facto adoption of final rules also arbitrarily circumvents the checks and balances of the formal rule adoption
process make the public participation in the interim rules process seem inadequate. Although the sixty days man-
dated for public comment on the proposed interim rules have been allotted, only a certain portion of the parties
interested may have been aware of this opportunity. In fact, the notices for the two sparsely attended public hear-
ings on the proposed interim rules could only found on ADEQ’sweb site. Since the traditional rules newsletter has
been suspended indefinitely, interested parties without Internet access have essentially had to fend for themselves
to continuously “mine” the Arizona Administrative Register for notice of the proposed rulemaking. The proposed
interim rules will have a serious impact on the health and welfare of Arizonans for generations to come and consid-
enlati on should be given by the Department to implementing formal adoption proceedings for the proposed “final”
rules.

Analysis: The Department strongly disagrees with the notion that the proposed rules were drafted with the expecta-
tion that they will be “de facto final rules’ and is not aware of discussions regarding such a presumption. The
Department was mandated to adopt interim rules to implement the new WQARF statutes and this rulemaking rep-
resents the Department’s best effort to meet the goals and intent of the WQARF reform legislation. The Department

Volume 8, Issue #13 Page 1510 March 29, 2002



Arizona Administrative Register
Notices of Exempt Rulemaking

believes that the intent of the Legislature was not only to provide a mechanism for getting rules promulgated
quickly, but to alow the Department to get rulesin place to determine what works and promulgate final rules based
on that evaluation. The Department has complied with the requirements of Laws 1997, Chapter 287 in promulgat-
ing the interim rules and will comply with those requirements when promulgating final rules.

While the Department was authorized to adopt CERCLA rules, guidance, or procedures under A.R.S. § 49-
282.06(B), the rules, guidance, or procedures were required to be consistent with the new WQAREF statutes. ADEQ
was also required to consider the recommendations of the Joint Select Committee on WQA RF established pursuant
to Laws 1996, Chapter 259. The Department evaluated the CERCLA rules, guidance, and procedures and deter-
mined that, as a whole, they were not consistent with the goals and intent of the new WQAREF statutes or the rec-
ommendations of the Joint Select Committee on WQARF. Laws 1997, Chapter 287 was in large part arepudiation
of CERCLA. While components of CERCLA rules and guidance might be useful for the WQAREF rules, they
required extensive modification which precluded the possibility of their incorporation by reference. The Depart-
ment’s determination was supported by the vast mgjority of stakeholders and by the WQARF Advisory Board.

The complexity of the rules and the length and difficulty of the development process are the direct result of the
nature of the WQARF reform legislation of 1997. WQAREF reform represented a broad rejection of the CERCLA
approach to remediation of contaminated sitesin favor of an approach that was specifically tailored to work in Ari-
zona. The legislation was complex, comprehensive, and unlike anything that had preceded it on the federa level or
in other states. While the legislation provided the framework and the recommendations of the Joint Select Commit-
tee on WQARF provided additional guidance, many questions were still 1eft unanswered. The length and compl ex-
ity of the rules devel opment process reflects these unanswered questions.

Public participation in the development of these rules was extensive. The Department held hundreds of meetings
over several yearsto discuss issues related to the implementation of the WQARF reform statutes. The rules are the
product of numerous, intensive discussions with interested parties including, public stakeholders, private stake-
holders, technical experts, and members of the Groundwater Cleanup Task Force who provided recommendations
to the Joint Select Committee on WQARF. Throughout the process, the Department provided notice of meetings
and drafts of proposed rule language to identified interested parties and to the general public through ADEQ’sweb
site.

The Department shares the commenter’s regret that funding considerations required the discontinuation of the
Rules Letter. However, the Department took every reasonable opportunity to keep the public informed regarding
the status of these rules. The rules were announced and posted as proposed rules on ADEQ'’s web site approxi-
mately three weeks prior to publication in the Arizona Administrative Register.

Response: No change to the rules.

R18-16-201 and R18-16-202. PRELIMINARY INVESTIGATIONS AND SITE SCORING
R18-16-201. Preliminary Investigations

1. Notification of Termination of a Preliminary Investigation

Comment: Water providers within the same groundwater sub-basin as a potential WQA RF site should be notified
when a preliminary investigation is terminated under R18-16-201(E).

Analysis: The Department agrees that if notification of the preliminary investigation (PI) has been provided under
R18-16-201(F), affected water providers should be notified if the Pl isterminated under R18-16-201(E). However,
it is not clear that every water provider in a groundwater sub-basin will be an affected water provider for the pur-
poses of this rule. Notice of initiation or termination of a Pl should be provided to affected water providers who
may or may not be all of the water providers in the sub-basin.

Response: A new R18-16-201(F) is added as follows:

F. The Department shall notify affected water providers of the termination of a preliminary investigation under
R18-16-201(E).

2. Standards for Termination of Preliminary Investigation

Comment: The genera reference to “water quality standards’ in R18-16-201(E)(2)(b) should be stated more spe-
cifically to include, but not limited to, numeric and narrative agquifer water quality standards, Safe Drinking Water
Act maximum contaminant levels, and numeric and narrative surface water standards.

Analysis: The Department agrees that the standards referenced should include specific citations to the aquifer and
surface water quality standards. However, a reference to maximum contaminant levelsisinappropriate in this con-
text.

Response: R18-7-201(E)(2) isrevised as follows:

b. Based on valid sampling data, that the release or threatened rel ease of a hazardous substance does not and will
not cause or threaten to cause a violation of Water Quality Standards prescribed in 18 A.A.C. 11, or if thereis no
water quality standard, arisk level approved by the Department to protect public health and the environment.
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3. Notification of Initiation of aPreliminary Investigation

Comment: The reference to “water provider” in the second sentence of R18-16-201(F) should be changed from
singular to plural to reflect the possibility of multiple affected water providers at asingle site.

Analysis: The Department agrees.
Response: Renumbered R18-16-201(G) is revised asfollows:

G. If the Department does not terminate or suspend a preliminary investigation under subsections (C) or (E), the
Department shall proceed with the preliminary investigation by collecting any additional information necessary to
score a site using the eligibility and evauation model under R18-160202. The Department shall notify affected
water providers and affected local governments of the initiation of the preliminary investigation. A work plan shall
be devel oped and implemented to collect additional information and shall contain the following information:

4. Preliminary Investigation Report

Comment: Isthe report required in R18-16-201(H) the same as the draft site registry report referenced in R18-16-
201(J)? Who is supposed to prepare the report? Also, R18-16-201(H) should be amended to state that the informa:
tion to be included in the preliminary investigation report is the information collected under R18-16-201(G).
Finally, all water providers within the same groundwater sub-basin as the investigation and all others who provided
data should be provided copies of the preliminary investigation report.

Analysis. The report required in R18-16-201(H) (now R18-16-201(l)) is not the same as the draft site registry
report; it isatool for the Department to use in developing the draft registry report. Renumbered R18-16-201(1) will
be revised to refer to the report as a “preliminary investigation report.” Subsection (J) and subsection (K) will also
be amended to refer to the “ preliminary investigation report” as appropriate.

Preparation of the preliminary investigation (Pl) report is one of many tasks described in these rules that may be
performed by the Department, by a responsible party, by a property owner or, at least in theory, by virtually any
other person. However, it should be noted that renumbered R18-16-201(L) allows any person to conduct any part
of the P, including the preparation of the report, only by written agreement with the Department.

The Department agrees that it would be helpful to specify that the information to be included in the PI report isthe
information collected under renumbered R18-16-201(H). The Department also believes that it would be helpful to
specify the information collected in renumbered R18-16-201(G).

In regard to providing copies of the Pl report to water providers, the Department provides copies of the draft regis-
try report to owners and operators of sites for comments (pursuant to A.R.S. § 49-287.01(C)). L ater, the report and
the site's score is subjected to public comment. Instead of providing copies of what may be a lengthy document
with analytical results, the Department believes that affected water providers should review the draft registry report
first and request the Pl report as needed.

Response: R18-16-201(H), R18-16-201(1), and R18-16-201(J) (now R18-16-201(l), R18-16-201(J), and R18-16-
201(K)) arerevised asfollows:

I.  Following completion of the preliminary investigation, a preliminary investigation report shall be prepared.

The report shall include the following information:
1. Information gathered and reviewed under subsection (G), including a summary of the information with
references to relevant reports.
2. If applicable, the conceptual site model developed under subsection (H).
3. If sampling was conducted under subsection (H):
a A description of the sampling activities.
b. Analytical results, including a summary of the results with references to relevant reports.
c. A map of sample locations.
d. Dataquality information, including a summary with referencesto relevant reports.

J. The Department shall approve the preliminary investigation report prepared under subsection (1) if it contains
sufficient valid information to score the site using the eligibility and evaluation site scoring model or to make a
determination that no further investigation or action is needed.

K. Based on areview of the preliminary investigation report prepared under subsection (1), the Department shall:
1. Determinethat no further investigation or action is needed using the criteriain subsection (E); or

2. Prepare adraft site registry report under A.R.S. § 49-287.01(B).

R18-16-301 and R18-16-302. PUBLIC INFORMATION
R18-16-301. Public Information
1. Minimum Requirements

Comment: R18-16-301(A), (B), and (C) are all comprised of extremely long sentences. These sentences are too
long and unclear to be usable.
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Analysis: The Department agrees that R18-16-301(A) and R18-16-301(B) are long and potentially confusing.
They will be revised to make clear the number of days required to publish notices and how notices must be mailed.

Response: R18-16-301(A) and (B) are revised asfollows:

A. If notification by publication in a newspaper isrequired by A.R.S. Title 49, Chapter 2, Article 5 or by any com-
munity involvement plan created under A.R.S. § 49-287.03 and A.R.S. Title 49, Chapter 2, Article 5 does not
specify the frequency of the notification, the Department or person publishing notice shall publish notice
according to the following minimum requirements:

1. Oneday in adaily newspaper of general circulation in the county where the site is located; or
2. If other than adaily newspaper, two days in a newspaper of general circulation in the county where the site
islocated.

B. If notification by direct mail isrequired by A.R.S. Title 49, Chapter 2, Article 5 or by any community involve-
ment plan created under A.R.S. § 49-287.03 and A.R.S. Title 49, Chapter 2, Article 5 does not specify the form
of the mailing, the Department or person providing the notification shall provide the notification according to
the following requirements:

1. By bulk or first-class mailing; or

2. If the bulk or first-class mailing would cause unreasonable delay in receiving time-sensitive materials, the
Department or person shall provide the notification in a manner sufficient to timely reach those who may
be impacted.

2. Repository Locations

Comment: Councils of governments should be added to the repository locations in R18-16-302(B) to be consistent
with ADEQ’s aquifer protection program.

Analysis: R18-16-302(B) specifies that public information repositories may be located in a public or semi-public
facility to which the public has reasonable access. The rule is intended to include such facilities where councils of
government are located.

Response: No change to the rule.

R18-16-401 through R18-16-416. REMEDY SELECTION
General Comments

1. Different Approaches Under WQARF and UST

Comment: There appears to be different approaches that ADEQ is developing to approve water cleanups that
result in water quality exceeding water quality standards. Laws 1997, Chapter 287 amended both the WQAREF stat-
utes (A.R.S. § 49-282.06(D)) and the Underground Storage Tank (UST) statutes (A.R.S. § 49- 1005(E)) to provide
for these types of approvals. Notwithstanding that the language of both statutory provisions is virtually identical,
there are significant differences between the approach being developed to approve remedial actions under the
WQARF program (proposed R1 8-16-407 governing feasibility studies and R18-16-414 governing no further
action determinations) and the approach being developed to approve corrective actions under the UST rulemaking,
which was proposed on September 1, 2000, at 6 Arizona Administrative Register. Given the high degree of similar-
ity of the authorizing statutes, it does not appear in the interests of creating an efficient, coordinated, and cohesive
water quality control program in this state for the Department to be developing two dissimilar approaches to deal -
ing with the same issue.

Analysis: The remediation approaches developed for the WQARF program and the UST program are different
because there are significant differences between the scope of the programs and the types of sites dealt with in the
two programs. The UST program manages only releases from underground storage tanks. A release of petroleum
into groundwater is usualy dissolved in the top 20 to 30 feet of the water table and typically extends less than 1000
feet from the source. Once the source is removed from a UST, the contamination biodegrades relatively quickly.

In contrast, WQARF sites are contaminated with numerous hazardous substances, particularly solvents, and the
magnitude of these sites dwarf UST sites. Solvents can contaminate hundreds of feet vertically from the top of the
water table and the plume can extend for miles. Sources of solvent rel eases are difficult to find and solvent contam-
ination biodegrades very slowly, if at all.

The UST program is also designed for owners and operators to remediate the site and, for those eligible, to obtain
reimbursement from the State Assurance Fund (SAF). The proposed UST Corrective Action Rule provides a
detailed process for owners and operators to conduct the work. The proposed UST Corrective Action Rules are
intended to be used in conjunction with the SAF Rules for owners and operators to obtain reimbursement from the
SAF.

The WQARF Remedy Selection Rules also provide for parties to conduct work. However, WQARF is nhot a reim-
bursement program and requires much greater coordination with the Department due to the scope of WQAREF sites
and greater number of those impacted by the contamination. WQARF sites al so require much more extensive com-
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munity involvement than UST sites due to the magnitude of the contamination and that fact that the contamination
will be aproblem to deal with for many decades.

Response: No changeto the rules.
2. Registered Professiona

Comment: The proposed rules make many references to reports that are either created by or submitted to ADEQ.
The rules should clearly state that, to be consistent with the Arizona Board of Technical Registration’s statutes
(A.R.S. § 32-101 et seg.) and rules promulgated thereunder (A.A.C. R4-30-101 et seq.), work must be performed
by ADEQ or by others under the direction of the appropriate registered professional and work products must be
sealed by the appropriate registered professional.

Analysis: The requirements of A.R.S. 8§ 32-101 et seq. are in effect regardless whether it is stated in these rules or
not. However, the requirements for an origina seal imprint and signature of a registered professiona required by
the Arizona Board of Technical Registration under A.R.S. § 32-101 et seq. and R4-30-101 et seq. will be refer-
enced in R18-16-413.

Response: A new R18-16-413(A)(8) will be added as follows:

8. Anoriginal seal imprint and signature of a registered professional if required by the Arizona Board of Techni-
cal Registrations under A.R.S. Title 32, Chapter 1 and the rules made under that Chapter.

3. Liahility for Water Providers

Comment: ADEQ should retain that water providers (who are non-responsibl e parties) are not fiscally responsible
for cleanups when their wells capture plumes they did not cause.

Analysis: These rules do not address liability. Responsible party issues are addressed in A.R.S. § 49-283. If awater
provider is not a responsible party as described in A.R.S. § 49-283, they are not a responsible party under these
rules.

Response: No change to the rules.
R18-16-401. Definitions
1. Hazardous Substance

Comment: The term “hazardous substance” is used throughout the proposed rules (e.g., in the proposed definition
of “contaminant of concern” in proposed A.A.C. R18-16-401). The rules should clarify that they incorporate the
definition of “hazardous substance” found in A.R.S. § 49-281(8), the controlling definition for purposes of
WQAREF. If this clarification is not made, it is possible that the term “hazardous substance” could be construed
according to A.R.S. § 49-201(18), which contains a broader definition of that term than has been adopted for pur-
poses of WQARF. Specifically, the definition in A.R.S. § 49-201 does not include the petroleum exclusion con-
tained in the WQARF definition.

Although petroleum releases can, in very limited circumstances, be addressed under WQARF pursuant to A.R.S. §
49-283.02, the vast majority of such releases are dealt with under the UST program rather than WQARF. The Leg-
islature did not intend by enacting A.R.S. § 49-283.02 to require UST releases to be subject to WQARF (See Laws
1997, Chapter 287, § 59.) Unless it specifies which statutory definition of “hazardous substance” controlsin these
proposed rules, ADEQ runs the risk of creating some confusion regarding the scope of the rules.

Analysis. The Department agrees that the term “ hazardous substances” should be defined to incorporate the defini-
tion at A.R.S. § 49-281(8).

Response: R18-16-401 will be revised by adding the following:
“Hazardous substances’ has the same meaning asin A.R.S. § 49-281(8).
2. Water Provider

Comment: Under the proposed rules, “water provider” is defined as the owner or operator of a public water system
or an agricultural improvement district. As currently drafted, this definition does not include irrigation and water
conservation districts. Title 48 of the Arizona Revised Statutes provides for a number of different types of special
taxing districts. Agricultural improvement districts are dealt with in Chapter 17 and irrigation and water conserver
tion districts are governed by Chapter 19.

While it appears that there are certain benefits to be gained from being included in the definition, additional
impacts are not clear. In large part, those benefits will be available to other types of districts by virtue of being a
well owner. Therefore, it is suggested that R18-16-411(B) be revised as follows:

B. If theremedy or an early response action includes well replacement or provision of an alternative water supply,
the Department or any person conducting the design shall consult with the affected well owner or water pro-
vider. s esign-of-that-portien-o or-early cti ‘
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For awater provider or well owner, the design of that portion of the remedy or early response action shall:
» Comply with laws and regulations governing the water provider’s or well owner’s obligations to its custom-
ers,
 Be implementable without significant alteration of the water provider’s or well owner’s existing system; and
» Meet the water provider’s or well owner’s water quality and quantity needs in accordance with A.R.S. § 49-
282.06(B)(4)(b) and R18-16-407(G).

Analysis: The Department did not intend to exclude irrigation and water conservation districts from the definition
of “water provider.” Therules are designed to protect and provide for uses of water. Asaresult, water providers are
critical not only during the design and implementation of the remedy, but during the remedial investigation and
remedy selection process. Throughout the rules, the Department is instructed to submit reports to and solicit com-
ments from water providers to ensure that the water providers are informed about the contamination and so that the
remedia actions meet their needs. The remedial objectives are also devel oped to be consistent with water manage-
ment plans of water providers. Therefore, the definition of “water provider” will be revised to include irrigation
and water conservation districts.

Response: The definition of water provider will be revised as follows:

“Water provider” means the owner or operator of a public water system, an agricultural improvement district, or an
irrigation and water conservation district.

3. Transition Site

Comment: The definition of “transition site” should be deleted from R18-16-402 and added to the list of defini-
tionsin R18-16-401.

Analysis: The term “transition site” only appears in R18-16-402. Although the definition of “transition site”
appears to be out of place in R18-16-402, its placement is intended to ensure that use of the term is specific to this
Section.

Response: No change to the rule.

R18-16-402. Applicability

1. Betterment

Comment: The second sentence in R18-16-402(B) is too long to clearly discern its meaning.

Analysis: The Department believes that the language clearly indicates that a property owner, a well owner, or a
water provider cannot obtain betterment as aresult of arelease of hazardous substances. WQARF will only provide
for or cover the remedial action if it is necessary for the remedy or early response action.

Response: No change to the rule.
2. Trangition Sites

Comment: A distinction should be made between a site where the work began after the adoption of the new
WQARF laws versus a site where remedial investigation/feasibility study (RI/FS) reports were prepared and com-
pleted under the former WQARF laws, rules and process using CERCLA guidelines. Although exemptions exist in
the proposed interim rules for transition sites that have performed RI/FS work in good faith under the previous
requirements set forth by ADEQ, these exemptions are narrowly applied under R18-16-406(D), R18-16-406(F),
R18-16-406(J), and R18-16-407 through R18-16-412. As a result, a person who completed RI/FS work or con-
structed remedial improvements prior to the adoption of the new WQARF laws is now required to conduct addi-
tional work.

It is unfair, inappropriate, and not cost-effective to require a person who has substantially complied with current
standards to comply with new and different standards. This places an additional burden on people who have sub-
stantially completed RI/FS reports and fails to promote expedient remediation.

Sites that meet the following conditions should be exempt from the requirements of the proposed rules: 1) the RI
and FS work is substantially completed; 2) the Rl and FS are in substantial compliance with the current ADEQ
standards (Title 49, Chapter 2, Article 5 and the National Contingency Plan (NCP) under CERCLA); 3) the Rl and
FS have been submitted to ADEQ prior to the effective date of the rules; and 4) recognition that if not for factors
beyond the contral of the responsible party (i.e., a lack of response to requests for approval over several years or
apathy from the public in the community involvement area), the Rl and FSfor the transition site would have other-
wise been approved prior to the effective date of the proposed interim rules.

Alternatively the approval of the previously submitted RI/FS reports could be conditioned on the consent decree
process. The rules could be modified to include a consent decree exemption for transition sites where RI/ FS
reports have submitted to the Department prior to the effective date of the WQARF rules. Under a consent decree
exemption, the Department (and the public) would still have the opportunity to review the reports to determine
compliance with the previous requirements under Title 49 and the NCP under CERCLA.. Providing an exemption
for transition sites where the completed work has been in substantial compliance with the current guidelinesfor RI/
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FS work is fair and ensures that remediation work will be expedited and cost effective as proposed under the new
WQARF Law.

Analysis: A.R.S. § 49-282.06 requires the Department to adopt rules and provides requirements that the rules must
contain. The Department believes that these rules meet these requirements. The Department does not believe that
exempting sites from the rules based on the suggested four criteria or a consent decree process is consistent with
the requirementsin A.R.S. § 49-282.06 or is authorized in statute. In particular, the previous WQARF statutes have
been amended by Laws 1997, Chapter 287 and major provisions of the new WQARF statutes were revised to make
it different than CERCLA and the NCP.

However, R18-16-402 does provide a process to transition sites being cleaned up under the old WQARF statutory
requirements to the new WQARF statutory requirements. The requirements for transition sites depends on the level
of approval received for work conducted and how far the site is towards implementing the cleanup. If, prior to the
effective date of these rules, the Department approved a remedia action plan or entered into a written agreement
that includes the implementation of aremedy or the substantial equivalent of a remedy, the approval or agreement
apply and not these rules. In addition, the rules do not apply to work governed by the terms and conditions of a
court decree or judgement entered into prior to the effective date of the rules. A person conducting work at other
sitesis required to follow the rules, but a process is provided for work performed prior to the effective date of the
rules to obtain approval of the work.

Response: No changeto the rule.

R18-16-403. Scope of Work, Fact Sheet, Outline of the Community Involvement Plan, and Notification of Avail-
ability
1. Ecological Receptors

Comment: At severa points in the proposed rules, reference is made to ecological receptors or ecological risk
(e.g., in proposed A.A.C. R18-16-403(B)). These terms are not defined anywhere in WQARF.

ADEQ has at times convened a stakeholder group to look at ecological risk issues. Has that group reached conclu-
sions about the proper scope and conduct of ecological risk analyses? If not, has the Department developed guid-
ance asto what it believes constitutes an ecological risk, or how it believes ecological risk assessmentswill need to
be performed by the Department or by private parties? If so, in what forum was that guidance developed, and how
isit publicly available? Without any further elaboration or guidance (even in the preamble), use of the term “eco-
logical risk” is confusing.

Analysis. The Department has in the past convened stakeholders groups to discuss ecological risk issues and to
develop guidance documents as part of implementation of the soil remediation standards rules (A.A.C. R18-7-201
et seq.) However, in each instance, no conclusions were reached and no documents were devel oped due to lack of
expertise and interest. The Department has since determined that ecological risk issues arise only in very limited
circumstances and that existing guidance available from the Environmental Protection Agency and others, as well
as the Ecologica Risk Policy adopted by ADEQ), is sufficient. Much of the guidance has been developed and
reviewed by an extensive list of experts and details how to determine potential impacts to aquatic and terrestrial
biota, and how to determine the risks to that biota.

Response: No changeto the rule.
2. Endorsement of Community Involvement Process

Comment: The Department should be commended for recognizing the importance of strong, open public involve-
ment throughout the WQARF remedy selection process. Thisis particularly evident in R18-16-403 and 404.

Analysis: The Department appreciates the comment and agrees that effective community involvement is essential
to the WQARF remedy selection process.

Response: No changeto the rule.
3. Interested Persons
Comment: “Interested persons’ is used throughout R18-16-403(1). Thisterm should be defined.

Analysis. Part of the purpose of the community involvement plan (CIP) developed under R18-16-403(1) (now
R18-16-404(C)) is to determine the interested persons. R18-16-404(C)(3) requires the Department to develop a
community profile and an assessment of community concerns, issues, and other impacts, in order to determine
interested persons and the best methods to notify those persons. This allows the Department to tailor the CIP to the
needs of the community. It is not appropriate to develop a definition of “interested persons’ for every site.

In general, the Department first identifiesinterested persons after the notification under A.R.S. § 49-289.02 is pro-
vided. This notification is perhaps the first notification the public receives that there may be hazardous substance
contamination in the area. It is sent to residents, commercia occupants, and owners of wells within a preliminary
community involvement area. This notice contains an opportunity for recipients to be added to the site's mailing
list and to identify other persons who should receive similar notice. This mailing list is used as the starting point to
determine interested persons under the CIP.
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Response: No change to the rule.
4. Newsdletter Recipients

Comment: Councils of governments should be added to those who are provided newsletters in R18-16-
403(1)(1)(i).

Analysis: Therule is intended to include councils of government if they are an interested person as described in
Issue # 3 above.

Response: No change to the rule.

R18-16-404. Community Involvement Requirements

No comments were received on this Section.

R18-16-405. Early Response Actions

1. Additional Guidance Needed

Comment: Additional guidance is needed on the evaluation of proposals for early response actions.

Analysis: The Department agrees that guidance documents will be helpful in the implementation of the rules. The
Department will be developing guidance in the future and will be soliciting comments from stakeholders as it is
developed.

Response: No change to the rule.
2. Rebuttable Presumption

Comment: R18-16-405(1) contains a rebuttable presumption that wells are threatened by contamination if they are:
1) one-quarter mile upgradient of the areal extent of contamination; 2) one-half mile cross-gradient of the areal
extent of contamination; or 3) one mile downgradient of the areal extent of contamination. ADEQ should explain
the basis for these figures and should clarify that they will not be used in any other contexts or programs.

Analysis: This rebuttable presumption was added to enable early response actions to be self implementing. The
figures were based on an evauation of other sites where wells are impacted or are threatened by contamination.
This rebuttable presumption isintended to be used only in the context of early response actions under R18-16-405.

Response: No change to the rule.
3. Early Response Action Criteria

Comment: Please clarify the use of theterm “address’ in relation to current risksin R18-16-405(A)(1) and in rela-
tion to sources of contamination in R18-16-405(A)(3).

Analysis: The term “address’, as used in R18-16-405(A), is intentionally broad. An early response action may be
performed by the Department or by any person in response to a broad range of site-specific occurrences. Theruleis
not intended to limit the circumstances in which an early response action may be necessary beyond the general con-
ditions set out in R18-16-405(A)(1) through R18-16-405(A)(4).

Response: No change to the rule.

4. A.R.S.849-287.03 Notice

Comment: In R18-16-405(G), what is meant by “a site covered by a notice issued by the Department under A.R.S.
§ 49-287.037

Analysis: The Department agrees that a site “ covered” by this noticeis unclear. Under A.R.S. § 49-287.03(C), the
Department issues notice of the availability of the scope of work, a fact sheet and an outline of the community
involvement plan. The noticeis provided to potentialy responsible parties and is published in a newspaper of gen-
era circulation in the county in which the site is located. This subsection applies after the Department has issued
notice under 287.03(C) at the site. The rule will be revised to make this clear.

Response: R18-16-405(G) will be revised asfollows:

G. After the Department has issued notice under A.R.S. § 49-287.03 for a site or a portion of asite, a person
conducting an early response action at a site or portion of a site shall notify the Department, in writing, of
the early response action. The notice shall contain a brief description of the early response action. The
notice shall be given at least 15 calendar days before the early response action is commenced, or as soon
thereafter as practicable depending upon the exigencies of the circumstances. If the early response action
has commenced before the Department issues notice under A.R.S. § 49-287.03, written notice of the early
response action shall be given within 15 calendar days after the Department’s notice is given. After notice
of aproposed remedial action plan has been given under R18-16-408(C), an early response action may be
initiated only after the Department has approved the early response action.

R18-16-406.Remedial |nvestigations
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1. Guidance Needed

Comment: Successful implementation of this rule depends upon development by ADEQ, with stakeholder input,
of additional guidance as follows:

1. Under the proposed rule, aremedial investigation under WQARF will require collection of information regard-
ing current and reasonably foreseeable uses of land and waters of the state that have been impacted by the subject
WQAREF release. The rule attempts to provide a framework for how the person conducting the remedia investiga-
tion collects this information by specifying an appropriate “reasonably foreseeable” time-frame and directing that
water providers, landowners, and local governments with land use jurisdiction be consulted. As ADEQ, its contrac-
tors, and “working parties’ undertake to comply with this provision, their experience will allow development of a
more detailed framework that should be memorialized for purposes of consistency and compliance with the letter
and the spirit of the proposed rule. The federal counterpart to WQARF does not contain a similar requirement, so
that guidance or policy issued by the United States Environmental Protection Agency (EPA) for remedial investiga
tions may not be helpful in implementation of thisrule.

2. Explicit, publicly available guidance is necessary regarding development of remedia objectives and prepara-
tion of the remedial objectives report. This processis distinct from the process identified above of gathering infor-
mation regarding uses of land and water.

3. Additiona guidance is needed on the remedial objectives applicable to landfills (the “no betterment” princi-
ple).
Analysis. The Department agrees that guidance documents will be helpful in the implementation of the rules. The

Department will be developing guidance in the future and will be soliciting comments from stakeholders as it is
developed.

Response: No changeto the rule.
2. Consultation With Water Providers

Comment: The Department received numerous comments in support of the provisions in R18-16-406(D) to con-
sult with water providers on information regarding current and reasonably foreseeabl e uses of water. One comment
indicated that addressing the enormous problem of groundwater contamination in Arizona with limited available
financial resources will require creativity on the part of ADEQ and all affected parties. The proposed rule promotes
that creativity by requiring collaboration with water providers who are responsible for delivering safe water to end
users. This collaboration is key to the WQARF program’s success.

Another comment suggested that water providers communicate directly with water users and thus must be
informed as to community involvement efforts. Providers are generally experts regarding long range water
resource planning and thus are a key player in identifying current and reasonably foreseeable water uses. Water
providers manage large and complex treatment and distribution systems and thus must be involved in identifying
and analyzing potential remedial strategies and measures. Because of water provider’s responsibilities to protect
their customers, water providers have a strong interest in the quality and integrity of WQARF remedies. The pro-
posed rule recognizes all of these issues and addresses them, from the provisions of Sections R18-16-403 and 404
regarding community involvement to the provisions of R18-16-411 regarding remedial design and implementation.

Other comments indicated that the requirement to consult with water providersis crucia. Water producers should
be notified of plans to remediate contaminated water within its service area and which could materially impact its
future use of that water. The party that relies on a quality water supply and is primarily impacted by contamination
to that water supply should always be a part of the process, and this rule goes a long way to ensure that this will
happen in a uniform and structured manner. This provision should also help foster collaborative and effective
means to remediate contaminated water supplies and meaningfully protect water resources in a cost-effective man-
ner.

Analysis: The Department agrees that consultation and collaboration with water providersis a critical element of
the rules. Water providers develop extensive water management plans to meet the assured water supply require-
ments, if applicable, and to meet their significant legal obligationsto their customers. Water providers rely on these
plans in planning new development, preserving or enhancing existing development, and managing their treatment
and distribution systems. The review of these plans in consultation and collaboration with water providersis essen-
tial to determine the appropriate remedy.

Response: No changeto the rule.
3. Definition of Reasonably Foreseeable Use

Comment: The Department received afew comments on the definition of reasonably foreseeable uses of land and
waters of the state in R18-16-406(D). One commenter indicated that the second sentence, “ Reasonably foreseeable
uses of land are those uses of land likely to occur at the site within a reasonable time period” contains a circular
definition and therefore has no meaning. The commenter suggested that “reasonably foreseeable uses” should be
more clearly defined and the time period should be made consistent with assured water supply rules.
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Another commenter indicated that the phrases “reasonably foreseeable,” “reasonable time,” and the indefinite time
period associated with water uses, may cause unnecessary delaysin the process and possibly require litigation over
whether or not ause will probably be implemented or might possibly be implemented at some undetermined future
date. The commenter stated that Black’s Law Dictionary defines “foreseeability” asthe quality of being reasonably
anticipatable. The term “reasonably foreseeable” has been held to mean a duty imposed when an event has some
reasonable probability of occurring, not one simply within the realm of possibility. There is sufficient ambiguity for
acommunity advisory board, water provider or land-owner to argue an expanded interpretation of these phrases as
stated in the proposed rules and thereby impede the remediation process.

The commenter also indicated that the rule fails to provide specific guidance as to what types of acceptable uses of
water might occur over the next 100 years or more. This may lead to defining uses based upon a leap of logic or
imagination. The confusion over what isor is not a reasonably foreseeable use, especially so far into the future, can
only further serve to impede the self-implementing goals of the rule. Thus, clarification in the rules of the current
definitions for reasonably foreseeable future uses for land or water should be considered.

Analysis: The Department agrees that the last phrase, “within a reasonable time period” of the definition of “rea-
sonably foreseeable uses of land” as proposed does not add any meaning to the sentence and will be deleted. How-
ever, the Department does not agree that the time period should be consistent with the assured water supply
requirements. The definition isintended to apply where there is a general idea of what the land will be used for and
those uses will not obviously interfere with land use plans of the local jurisdictions. Some communities may have
land use plans with 100 year projections, but other communities may only have current land use information.

In regard to further refining the term “reasonably foreseeable,” the Department agrees that it means that a use
should have some reasonable probability of occurring, not one simply within the realm of possibility. At this stage
of the remedial investigation, the Department is collecting all types of information about the site, including poten-
tial uses. The Department does not wish to limit the uses beyond those uses that are believed to have some reason-
able probability of occurring.

These uses are listed in the draft remedial investigation report and subjected to public comment. The Department
then conducts a meeting to establish remedia objectives. The purpose of that meeting isto get the interested parties
together, discuss the uses, and determine what uses have some reasonable probability of occurring. The Department
evaluates all of the information received at the meeting and prepares a report of proposed remedia objectives for
the site. These proposed remedia objectives are also subjected to public comment.

The Department believes that in light of the extensive community involvement process outline above, further refin-
ing the term “reasonably foreseeabl€e” is not necessary. As indicated in Issue #1, any specific issues on the uses or
the process would be best accomplished in guidance.

Response: R18-16-406(D) is revised as follows:

D. Theremedial investigation shall include the collection of information regarding current and reasonably fore-
seeable uses of land or of waters of the state that have been or are threatened to be impacted by the release, and
projected time-frames for future changes in those uses. Reasonably foreseeable uses of land are those uses of
land likely to occur at the site. Reasonably foreseeable uses of water are those likely to occur within 100 years
unless a longer time period is shown to be reasonable based on site-specific circumstances. Information may
be solicited from any interested person including any known well owner. Information collected shall include:
1. Information regarding current and reasonably foreseeable uses of water for each aquifer that is impacted

or threatened to be impacted by the release, considering any hydraulic connection between aquifers. The
information shall include the locations and uses of existing wells, including all wells already impaired due
to contamination, the locations and uses, if known, of any planned wells, and any written water manage-
ment plans used by water providers whose water supplies may be impacted by the release. This informa-
tion shall be collected in consultation with water providers.

2. Information regarding current and reasonably foreseeable uses of water for each segment of surface water
impacted or threatened to be impacted by the release. This information shall be collected in consultation
with water providers.

3. Information regarding current and reasonably foreseeable uses of land impacted or threatened to be
impacted by the release within the community involvement area. General land use information shall
include the current type of use, density, character, and governmental jurisdictions. Future land use changes
shall be considered using population projections, growth, plans for future development and local land use
plans. This information shall be collected in consultation with local governments with land use jurisdic-
tion. The information collected shall also include specific land uses and property ownership for properties
where the land use isimpacted or threatened to be impacted by the release.

4. Reasonably Foreseeable Uses of Water; 100 Year Time-frame

Comment: The Department received several comments on the 100 year time-frame for reasonably foreseeable
uses of waters of the state described in R18-16-406(D). Several of the comments were in support of the time-frame
because the 100 year time-frame corresponds to that used for assured water supply purposes. The comments sug-
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gested that limiting the planning horizon to something less than 100 years would be short-sighted and could poten-
tially make parcels unable to be developed that could have been served well water but for contamination to an
aquifer.

Another comment questioned the basis for using 100 years used to determine reasonably foreseeable uses. The
commenter was also concerned that the use of 100 years may represent an interpretation of the term “reasonably
foreseeable” that may be used in other contexts (e.g., in interpreting the narrative aquifer water quality standard
discussing impairment of reasonably foreseeable uses found in A.A.C. R18-11-405(C)). The commenter suggested
that ADEQ should make it clear that the presumption applies only with respect to registry sitesin the WQARF pro-
gram and that these sites are unique enough (i.e., size, type of contaminants typically present, etc.) that this pre-
sumption should not necessarily apply in other contexts.

Analysis: The Department agrees that the determination of reasonably foreseeable uses of water should be based
on atime-frame of at least 100 years. Thistime-frame is consistent with the assured water supply requirements and
is appropriate given the magnitude of contamination at most WQARF sites and the fact that solvents, which biode-
grade very slowly, are typically found at these sites.

It is not the Department’s intention for this presumption to apply to sites other than WQARF or to be used in other
contexts.

Response: No changeto the rule.
5. Solicitation of Land and Water Use Information

Comment: The fourth sentence of R18-16-406(D) currently allows the person performing the remedial investiga-
tion (RI) to solicit information regarding current and foreseeable uses from any interested person including any
known well owner. Therule should be amended to reguire this solicitation of information.

Analysis: The Department disagrees that this solicitation of information should be required. The rule provides an
opportunity for the person performing the RI to solicit information from a broad range of “interested persons.” The
rule was intended to solicit information from water providers, well owners, property owners, and local govern-
ments. These people/entities are or will be directly impacted by the rel ease and the remedy and are therefore critical
in obtaining information on uses of land and water. This does not mean that other information is not necessary to
collect. Other agencies and persons may have information, but the sources of that information will be different for
every site.

In the event that the person performing the RI does not solicit information from all the necessary interested persons,
those parties will receive notice of the opportunity to comment on the draft Rl report under R18-16-406(E) and
provide pertinent information on the uses of land and water. Interested persons are also invited to attend meetings
to discuss remedial objectives under R18-16-406(1). There are also numerous opportunities to comment on the
remedy provided in therule.

Response: No changeto the rule.
6. Presumptive Uses of Water

Comment: A.R.S. 8 49-282.06 allows, but does not require, ADEQ to approve aremedia action that may result in
water quality exceeding water quality standards. Given the mandate under A.R.S. § 49-224(B) that all aquifers
“shall be classified for drinking water protected use unless the classification is changed...”, R18-16-406(D) should
be changed to include a presumption that one of the uses for all aquifers and surface water is drinking water unless
proven otherwise. The burden of proof should not be placed not on water providers or water users, but on the par-
ties responsible for the contamination.

Analysis. The Department, with extensive stakeholder participation, determined that a burden of proof or a pre-
sumption is not needed in the rules. Instead of focusing on setting cleanup standards in the aquifer or surface water,
this rule identifies current and reasonably foreseeable uses of land and water and sets remedial objectives based on
those uses. The remedy is then designed to protect and provide for those uses. This process provides maximum
flexibility in selecting remedies and ensures that uses that areimpaired by the contamination are provided.

Response: No changeto the rule.
7. Usesof Surface Water

Comment: Beneficial uses for surface water in R18-16-406(D)(2) should aways include instream-flow uses. In
addition, the second sentence of this Section should be edited to read, “This information shall be collected in con-
sultation with all water providersin the same surface water sub-basin as the WQARF site as well asin consultation
with the US Fish and Wildlife Service and the Arizona Department of Game and Fish.

Analysis: R18-16-406(D)(2) currently provides for collection of information regarding current and reasonably
foreseeable uses of surface water. This would include instream-flow uses. The rule also provides for the collection
of information with relevant government agencies, including the U.S. Fish and Wildlife Service and the Arizona
Department of Game and Fish. The intention of the ruleis to contact all the people and agencies that are necessary
to obtain information regarding uses of the water.
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However, it isnot clear that every water provider in a surface water sub-basin will be an affected water provider for
the purposes of thisrule. Information should be collected in consultation affected water providers who may or may
not be all of the water providers in the sub-basin. R18-16-406(D)(2) will be modified to ensure that all affected
water providers will consulted.

Response: R18-16-406(D)(2) isrevised asfollows:

2. Information regarding current and reasonably foreseeable uses of water for each segment of surface water
impacted or threatened to be impacted by the release. This information shall be collected in consultation with
affected water providers.

8. Impacted Land
Comment: Please define the term “impacted” in the last sentence of R18-16-406(D)(3).

Analysis: The term “impact” is used throughout the rules to mean an effect or influence. For example, in R18-16-
301, notification may be provided in a manner sufficient to timely reach those who may be impacted (affected,
influenced) by the information contained in the notice. This use of the word is within the normal, common use of
the term.

In R18-16-406(D), “impact” is intended to have a broad meaning. At this stage of the remedial investigation, the
Department is defining the nature, extent, and degree of the release. R18-16-406(D)(3) reguires the collection of
information regarding reasonably foreseeable uses of land that are or may be impacted by the release. The Depart-
ment has not determined that the rel ease has resulted in an unacceptable concentration of contaminants on the prop-
erty or has impaired the use of property. If those determinations are made, the property would be, more properly
described as “contaminated” and the use as “impaired.”

Response: No change to the rule.
9. Draft Remedial Investigation Report
Comment: Please define “sufficient” used in the first sentence of R18-16-406(F).

Analysis: The term “sufficient” is a general term used to ensure the collection of adequate information to charac-
terize the site. Thisis supported by A.R.S. 8 49-287.03(E) which requires that the remedial investigation “collect
the data necessary to adequately characterize the site or the portion of the site for the purpose of developing and
evaluating effective remediation alternatives....” Under R18-16-406(F), data and information collected is sufficient
if it meetsthis statutory requirement.

Response: No change to the rule.
10. Reliance on Water Management Plans

Comment: The Department received several comments on the reguirement in R18-16-406(1)(3) for remedia
objectivesto be generally consistent with the water management plans of water providers whose water supplies are
or may be impaired by the contamination. One commenter indicated that water management plans are now an
important part of planning new development and preserving or enhancing existing development, and review of
these plansiscritical to determine the appropriate remedy. As such, it isimperative to have remedial objectivesthat
are generally consistent with the water management plans of all water producers whose water supplies may be
impaired by the contamination.

In contrast, another commenter suggested that it is arbitrary to rely on only one interested party’s vision of future
water uses to predict the reasonable and foreseeable future uses for waters of the state for the next 100 years. Pre-
dictions of future water uses can be influenced by so many diverse factors that reliance on the needs of one sector
or interested party may be misplaced. Similarly, weighted reliance on water management plans that do not specifi-
cally consider the competing interests or influences of water use issues could inappropriately skew the outcome of
the future reasonable uses of the water and the remedial objectives.

The commenter indicated that population and water use predictions may be unreliable for determining long range
plans for the future uses of water. For example, population estimates for the year 2025 in the Tucson Active Man-
agement Area (AMA) have been revised downward from 1,693,000 people in the Second Management Plan to
1,266,500 in the Third Management Plan. If official projections of population growth or decline are difficult to pre-
dict for usein developing an AMA, it stands to reason that reliance on such data as afactor in any long term future
use could be misguided.

The commenter also stated that laws affecting the future uses of water (i.e., the Endangered Species Act, the Clean
Water Act, the National Environmental Protection Act, the Sonoran Desert Conservation Act, and the Safe Drink-
ing Water Act, etc.,) may possibly conflict or compete with the future uses of water outlined in a water provider’'s
water management plan. For example, new arsenic standards may exclude certain areas of groundwater or surface
water from future use as drinking water. Or the pumping of groundwater in certain areas may lower the water table
and have an adverse effect on awildlife habitat or riparian area, thus affecting the future use of extracted ground-
water. In addition, these laws can and do change on aregular basis, especially within 100 years, which affect the
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proposed future uses of water as designated in a water provider's water management plan. For example, the
repealed Water Consumer Protection Act had a direct effect on the future uses of water in the Tucson area.

Finally, the commenter believes that the rules dilute the Legislature's intent to relieve the restrictive nature of the
past water remediation criteria. Current WQARF statutes clarify that cleanup need not always result in achieve-
ment of drinking water standards in the aquifer itself. However, the proposed rules diverge from this objective
wherein it is strongly directed that water providers through their water management plans, are to be the guiding
force in determining the current and future uses and the remedial objectives of water at a WQAREF site. The lan-
guage of the proposed rules favoring remedial objectives that coincide with the desires of water providers, for al
intent and purpose, will likely return WQA RF sites to the drinking water standards set forth under the old program.

Analysis: The Department agrees that it is crucial for the remedial objectives, and thus the remedy, to be generally
consistent with the water management plans of all water producers whose water supplies may be impaired by the
contamination. Water providers conduct extensive long range water resource planning to meet the assured water
supply requirements, if applicable, and to meet their legal obligations to their customers. Water providers rely on
these plans in planning new development, preserving or enhancing existing development, and managing large and
complex treatment and distribution systems.

The Department disagrees that water providers are solely responsible for determining the current and future uses
and the remedial objectives of water at a WQAREF site under the rules. R18-16-406(1) requires the remedial objec-
tives to be generally consistent with the water management plans of water providers whose water supplies are or
may be impaired by the contamination. R18-16-406 also requires an extensive public process with al interested
parties to determine uses of waters, including competing uses, and to identify proposed remedia objectives. The
Department evaluates all of the information, including comments received on the water management plans, and
prepares alist of proposed remedial objectives for additional public comment. Therefore, the Department relies on
all interested parties to help determine remedial objectives for the site.

In regard to estimating future population and water uses, the Department agrees that it is difficult to predict well
into the future. That is one of the reasons the Department specifies water management plans as a tool in the infor-
mation collection and remedial objective process. Water providers are required to conduct long range water
resource planning to meet assured water supply requirements and to meet the substantial legal obligations of their
customers. In the event that the predictions prove to be inaccurate due to unforeseen circumstances or changes in
regulatory requirements, R18-16-407(E) provides for contingent remedial strategies and measures to address
uncertainties and A.R.S. § 49-289 provides for an record of decision to be amended.

The Department strongly disagrees that the rules do not meet the requirement in A.R.S. § 282.06(D) that specifies
that a cleanup need not always result in the achievement of aquifer water standards in the aquifer itself. Quite to the
contrary, the rule requires remedial objectives to be developed based on uses of the water and requires the selected
remedy to meet the remedial objectives. This does not mean that the aquifer will always be cleaned up to aquifer
water quality standards. Instead, the rules require different usesto be identified and require a remedy to be selected
which will protect and provide for the uses. The method to protect or provide for the uses is determined in the fea-
sibility study and may include such measures as replacement wells or well-head treatment.

Response: No changeto the rule.
11. Reliance on Land Use Plans

Comment: The requirement in R18-16-406(1)(3) for remedia objectives to be generally consistent with the gen-
eral land use plan established by the local land use jurisdiction may be inappropriate. General land use plans may
not always consider competing land use influences, such as conservation assessments or endangered species. Gen-
eral and municipal land use plans also typically set forth projections for land uses 5 to 20 years into the future.
These predictions of future land uses are historically based upon population assumptions and may not be an accu-
rate measurement in the long run. For example, the City of Florence was expected to be the major population center
one hundred years ago.

Conflicting uses between adjacent government entities may also impede the future land use process. Generally,
government land use plans account for future uses in a planning area up to six miles out of their own jurisdictional
boundaries. Thus, these border cross-overs could lead to conflicting future land uses.

Analysis. The requirement for remedia objectives to be generally consistent with land use plans is intended to
ensure that proposed land uses will not obviously interfere with land use plans of the local jurisdictions. R18-16-
406 also requires an extensive public participation process with all interested parties to determine the uses, includ-
ing competing uses, and to identify remedial objectives. The Department evaluates all of the information, including
comments received on the land use plan, in the approval of the remedial objective.

Response: No changeto the rule.
12. Minimum Criteriafor Water Management Plans

Comment: Since the proposed rules require the use of water management plans to devel op remedial objectives, the
rules should provide minimum criteria on what water management plans should be considered reasonable and reli-
able. Water management plans should be presented for public comment and formally adopted by the governing
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body of the water provider. Otherwise, these rules will disenfranchise the public’s right to influence water related
decisions.

If the WQAREF site is within an Active Management Area (AMA), the water management plan should also specify
how the water provider has considered conservation measures and water rights in the AMA. Water providers are
bound by the Groundwater Management Act (GMA) to employ one of four groundwater conservation measures
and, if applicable, to further meet the demands of an assured water supply for future uses that involve the develop-
ment of anew residential subdivision. A water provider who designates the future use of water as residential, agri-
cultural or industrial should be able to offer support for these proposed uses under the GM A requirements. Thus, if
the GMA isinfluential in a water providers water use decisions, the extraction of groundwater, including ground-
water from a contaminated site, may not be a feasible or desired future use option.

Analysis: The Department agrees that criteria to evaluate water management plans would be beneficial. However,
due to the differences in the complexity of water management plans and their process for approval, the Department
believes that these issues would best be addressed in guidance. In addition, the extensive public participation
required in the remedial objective process provides numerous opportunities for public comment.

Response: No change to the rule.
13. Criteriafor Remedial Objectives

Comment: The criteriafor selecting remedial objectivesin R18-16-406(1)(4) isinsufficient in identifying types of
risk exposure and associated objective standards. Although R18-16-406(D) specifies the sourcesto identify reason-
ably foreseeable uses for land and water, it does not provide guidelines to follow for developing a remedial objec-
tive once a reasonable use for the water or land has been established. Merely identifying vague, potential uses for
the land or water isinsufficient and ineffective in streamlining remediation efforts.

The remedia objectives should be based on specific lega guidelines aready established for exposure to specific
hazardous substances. The type of exposure should be determined considering the probable future uses of the land
or water. The incorporation of specific and established standards for certain types of designated uses into the reme-
dia objectives processis clearer and furthers the goal of self-implementation.

Analysis: The Department disagrees that remedia objectives should be based on specific legal guidelines already
established for exposure to specific hazardous substances. One of the goals of Laws 1997, Chapter 287 is to pro-
vide for increased flexibility in the selection of water cleanup methods and levels. A.R.S. § 49-282.06 requires the
Department to adopt rules for remedy selection that incorporate analysis of a range of cleanup alternatives, from
plume remediation to no action. Furthermore, A.R.S. § 49-282.06(D) specifies that a cleanup need not always
result in the achievement of aquifer water quality standardsin the aquifer itself.

Instead of focusing on setting cleanup standards in the aquifer or surface water, the rules require remedia objec-
tives to be developed based on uses of the water and requires that the sel ected remedy to meet the remedial objec-
tives. R18-16-406(1)(4) provides the requirements for developing remedial objectives. The method to protect or
provide for the usesis determined in the feasibility study. The Department believes that the remedial objective pro-
cess established in R18-16-406 meets the requirements of A.R.S. § 49-282.06, provides flexibility in selecting rem-
edies, and ensures that uses that are impaired by the contamination will be provided.

Response: No change to the rule.
14. Time-frame for Remedial Objective Meeting

Comment: The Department’s discretion in R18-16-406(1)(1) regarding the time-frame to hold a public meeting to
establish remedial objectives should be subject to both a good cause requirement and approval by the community
advisory board.

Analysis: The Department would likely consult with the CAB to set the date. However, A.R.S. 8 49-289.03 speci-
fies that the function of the community advisory board is advisory. The granting to the board of approval authority
isnot authorized in statute.

Response: No change to the rule.
15. Remedia Objective Report

Comment: Instream flow should be considered as one of the beneficial uses of waters of the state in R18-16-
406(1)(4).

Analysis: The Department agrees that instream flow is a beneficial use of waters of the state for the purpose of
establishing remedial objectives under R18-16-406. The rule, as proposed, would allow for consideration of this
use.

Response: No change to the rule.
16. Additional Remedial Objective Public Meetings

Comment: R18-16-406(1)(5) should be revised as follows in order to be consistent with the provisions triggering
public hearingsin the aquifer protection permitting process:
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5. The Department shal provide notice and accept and consider public comment on the proposed remedial objec-
tives in the remedial objectives report and fray shall hold at least 1 erere additional public meeting

if significant public interest exists or if significant issues or information have been brought to the
attention of the Department which have not been considered previously.

Analysis: Although it is not clear that the process of establishing remedia objectives under R18-16-406 is so simi-
lar to the aquifer protection permitting process that consistency between the processes is a consideration, the
Department believes that proposed language establishes a clearer standard for determining the need for a public
meeting under R18-16-406(1)(5). The rule will be revised to adopt the proposed language.

Response: R18-16-406(1)(5) is revised asfollows:

5. The Department shall provide notice and accept and consider public comment on the proposed remedial objec-
tivesin the remedial objectives report and shall hold at least 1 additional public meeting if significant public inter-
est exists or if significant issues or information have been brought to the attention of the Department which have
not been considered previously.

R18-16-407. Feasibility Study
1. Material Not Subject to Soil Remediation Standards

Comment: The cleanup standards set forth in R18-16-407(D) addressing feasibility studies are somewhat confus-
ing. What is meant by amateria that is“not subject” to soil remediation standards (SRLs)? Does this mean a mate-
rial that does not have a numeric default soil remediation level ? Even materials without numeric default SRLs are
“subject to” A.R.S. § 49-152, since site-specific risk based remediation levels can potentially be cal cul ated for such
substances pursuant to A.R.S. § 49-152(A)(2). Moreover, if containing material not subject to A.R.S. §49-152 isa
criterion for being subject to proposed subsection (D), why is the first cleanup level option in that subsection com-
pliance with soil remediation levels established pursuant to the rules implementing A.R.S. § 49-152 (proposed
A.A.C. R18-16-407(1))(I)(8))? The wording of this subsection should be clarified to make its intent more apparent.

Analysis: R18-16-407(D) deals with remedies that address materialsin landfillswhich are not “soil” asthat term is
defined in R18-7-201(38) and are, therefore, not subject to the Soil Remediation Standards rules. R18-16-
407(D)(1) adopts the soil remediation levels established under Title 18, Chapter 7, Article 2 as one measure of the
potential of a proposed remedy to prevent human exposure to hazardous substances at landfills that have not and
will not impact groundwater and that contain “non-soil” materials.

Response: No changeto the rule.
2. Approval of Site-Specific Remediation Levels

Comment: The excess lifetime cancer risk level in R18-16-407(D)(1)(b) should be approved by the community
advisory board to address environmental justice considerations.

Analysis: The Department would likely consult with the CAB on environmental justice issues and discuss pro-
posed site-specific remediation levels with them. However, A.R.S. § 49-289.03 specifies that the function of the
community advisory board is advisory. The granting to the board of approval authority is not authorized in statute.
The Department will retain approval of the site-specific remediation level and the rule will be revised to make that
more clear.

Response: R18-16-407(D)(1)(b) isrevised asfollows:

b. Site-specific remediation levels based on asutespecmc human health risk assessment, meeting a cumulative
excess lifetime cancer risk between 1 x 10 and 1 x 10°® and a hazard index no greater than 1. The excess lifetime
cancer risk shall be selected by the Department based upon site specific factors including the presence of multiple
contaminants, the existence of multiple pathways of exposure, the uncertainty of exposure, and the sensitivity of
the exposed population. With prior approval of the Department, a person may achieve a site specific remediation
level based on the use of institutional and engineering controls. The approva shall be based in part on the demon-
stration that the institutional and engineering controls will be maintained.

3. Meeting Remedial Objectives

Comment: Requiring aternatives in R18-16-407 to meet the remedial objectives developed in R18-16-406 before
it is even determined if it is cost-effective or technically feasible to achieve is premature and counterintuitive to a
workable solution. Some of the remedial strategies outlined under R18-16-407(E), such as monitoring or no action,
may be rendered meaningless if a“pie-in-the-sky” remedial objective is mandated to be met. R18-16-407 should
follow the CERCLA process where remedia objectives and remedies are reviewed based on applicable, relevant,
and appropriate requirements (ARARS), health risks, and cost/benefit analysesin order to better evaluate and select
aremedy that is economical and technically feasible.

Analysis. Laws 1997, Chapter 287 represented a broad rejection of the CERCLA approach to remediation of con-
taminated sitesin favor of an approach that was specificaly tailored to work in Arizona. Many people felt that the
selection of Maximum Contaminant Levels as cleanup goals under CERCLA (and old WQARF) resulted in aquifer
restoration remedies which were not cost effective or technically feasible. They argued that requiring these goasto

Volume 8, Issue #13 Page 1524 March 29, 2002



Arizona Administrative Register

Notices of Exempt Rulemaking

be met within the aquifer limited the options available in the feasibility study and made the cost/benefit analysis
essentially meaningless.

Asaresult, one of the mgjor goas of Laws 1997, Chapter 287, isto provide for increased flexibility in the selection
of water cleanup methods and levels. A.R.S. § 49-282.06 requires the Department to adopt a rules for remedy
selection that incorporate analysis of arange of cleanup alternatives, from plume remediationto no action. A.R.S. §
49-282.06 aso requires remedial actions to: 1) assure the protection of public health and welfare and the environ-
ment; 2) to the extent practicable, provide for the control, management or cleanup of the hazardous substances in
order to alow for the maximum beneficial use of waters of the state; and 3) be reasonable, necessary, cost effective,
and technically feasible. Furthermore, A.R.S. § 49-282.06(D) specifies that a cleanup need not always result in the
achievement of aquifer water quality standardsin the aquifer itself.

Instead of focusing on setting cleanup goals in the aquifer, the rules require remedia objectives to be devel oped
based on uses of the water and requires that the selected remedy to meet the remedia objectives. This does not
mean that the aquifer will always be cleaned up to aquifer water quality standards. Instead, the rules require differ-
ent uses to be identified and a remedy is selected which will protect and provide for the uses.

The feasibility study processin R18-16-407 provides for aflexible process to develop alternatives which are capa-
ble of achieving remedia objectives. Each dternative consists of a combination of remedia strategies and mea-
sures. A strategy is one of six general remediation approaches listed in R18-16-407(F) to address contamination.
Measures are specific actions taken to address land or water uses, such as replacement of awell or well-head treat-
ment. Each alternative is compared to each other based on practicability, risk, cost, and benefit.

The Department believes that the processes established in R18-16-406 and R18-16-407 provide maximum flexibil-
ity in selecting remedies and meet the reguirements of A.R.S. § 282.06. It is not premature to require remedia
objectives to be met because the objectives are not based on regulatory standards and do not dictate remediation
methods or technologies. The Department also believes that all of the remedial strategies described in R18-16-
407(E) are viable because this rule does not set remedial objectives that are impossible to achieve. In fact, thisrule
isnot limited to certain strategies in order meet goals set within the aquifer.

Response: No change to the rule.
4. Feasibility Process

Comment: Focusing on technical feasibility, risk analysis, likely use of the impacted aquifer, and a potential blend
of remedial alternativesis very enlightened. A stringent one-size-fits-all approach will not always be significantly
more protective of human health and the environment than awell thought out site-specific approach that takes into
account the factors identified above. A one-size-fits-all approach is often wasteful and inefficient asit potentially
takes resources away from sites where these resources could be used to significantly protect human health and the
environment. The rules strike a reasonable balance between protection of resources and real-life economic and
technical factors.

Analysis: The Department agrees that the flexibility in the feasibility process required in R18-16-407 will result in
remedies that are reasonable, necessary, cost-effective, technically practicable, and will provide the maximum ben-
eficial uses of waters of the state.

Response: No change to the rule.
5. Remedial Measures

Comment: Remedial measuresidentified in R18-16-407(G) should be subject to the approval of the water provider
or well owner. In addition, financial mechanisms referenced in the last sentence should be specified as well aswho
should provide the mechanisms.

Analysis: Under RI8-16-407(G), remedia measures are developed in consultation with affected water providers
and well owners. Approval of remedial measures is a function of the Department in approving the feasibility study
report.

In regard to financial mechanisms, the Department does not wish to limit the mechanisms used. A financial mecha-
nism is appropriate if it provides for the costs of implementing the remedial measures as long as necessary to
achieve remedial objectives. The financial mechanisms are provided by the Department or anyone implementing
the remedy.

Response: No change to the rule.
6. Residua Risk Evaluation

Comment: The phrase “residual risk in the aquifer” is not defined in R18-16-407(H)(3)(b)(v). Risk to whom or
what and by what should be specified.

Analysis: R18-16-407(H)(3)(b) requires an evaluation of risk to public health and aquatic and terrestrial biota
under reasonably foreseesble use scenarios and end uses of water. R18-16-407(H)(3)(b)(v) is a specific evaluation
required under R18-16-407(H)(3)(b).
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Response: No changeto therule.
R18-16-408. Proposed Remedia Action Plan
No comments were received on this Section.
R18-16-409. Remedial Action Costs Credit
1. Lack of Incentives for Working Parties

Comment: The provisionsin the proposed rule that allow working partiesin the present and future to conduct nec-
essary remedia action work, from investigation to implementation, are essential. Working parties must be encour-
aged to continue to do thiswork in order for this program to succeed in the long term. The weakness of thisrule is
an absence of financial or other incentives for working parties.

Analysis. The Department agrees that it is critica to the success of the WQARF program for responsible parties,
owners and operators, and any other working parties to conduct remedial actions at a site. This Section of the rules
was developed to provide a mechanism for working parties get credit for the work they have done. While this may
not be viewed as an incentive to conduct work, other incentives are provided, such as conducting early response
actions to prevent the spreading of contamination and minimizing the cost to responsible parties. However, the
Department agrees that additional incentives would be beneficial. The Department will continue to seek potential
incentives and welcomes any suggestions.

Response: No changeto the rule.
2. Additiona Guidance Needed

Comment: Additional guidance is needed on the application of a credit against a working party’s proportionate
share of liability at asite.

Analysis: The Department agrees that guidance documents will be helpful in the implementation of the rules. The
Department will be developing guidance in the future and will be soliciting comments from stakeholders as it is
developed.

Response: No change to the rules.
3. Correction
Comment: The first sentence of R18-16-409(C) appearsto be incomplete.

Analysis: The word “Section” was missing from the end of the sentence. The Department appreciates the correc-
tion.

Response: R18-16-409(C) is revised as follows:

C. Within areasonable period of time set by the Department but not less than 30 calendar days, any person may
object in writing to costs submitted by the Department or any other person under this Section. Written objections
shall identify the specific costs to which the party objects and shall state specific reasons for the objection. Two
copies of the objections shall be submitted to the Department and one copy of the objections shall be submitted to
the person whose costs are the subject of objection.

4, Reimbursement Conflicts with Statute

Comment: What is the process to resolve any potentia conflicts with the rules and the statute? For example, the
statute does not provide for reimbursement.

Analysis: The Department has evaluated the rules to determine any potential conflicts with the statutes and does
not believe any exist. If any conflicts are identified by the Attorney General while reviewing the rulesfor approval
as required by Laws 1997, Chapter 287, the conflicts will be resolved before approval of the rules.

While it is true that the statutes do not provide for reimbursement, there is no provision in the rules for reimburse-
ment. To eliminate any possible misunderstanding in regard to reimbursement, however, the second sentence in
R18-16-409(G) is being amended to apply to the Article asawhole.

Response: R18-16-409(G) is amended as follows:

G. The Department shall give credit up to the amount of a person’sliability for the costs approved under this Sec-
tion. Nothing in this Article shall create aright of reimbursement from the fund for any costs incurred or to be
incurred at a site.

R18-16-410. Record of Decision

No comments were received on this Section.
R18-16-411. Design, Implementation, Operation and Maintenance of the Early Response Action or Remedy
1. Water Providers Discretion for Design, Construction, and Operation
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Comment: Water providers should have the sole discretion to design and construct any remedial system that will
be serving their customers rather than the work being completed by the responsible party or ADEQ.

Analysis: The Department agrees that a water provider whose water use is being addressed should have the sole
discretion, to construct, operate, or construct and operate the water treatment, well replacement or aternative water
supply component of the remedy or early response action which is designed to address its use. R18-16-411(G)
already provides for that discretion. The Department or the person developing the design must consult with the
water provider in the design of the system, however, the Department must retain approval of the design of the rem-
edy or early response action.

Response: No change to the rule.
2. Approval By Water Provider of Well Replacement or Alternative Water Supply

Comment: The design of aremedy or early response action that includes well replacement or provision of an alter-
native water supply should be subject to the approval of the water provider or well owner. In addition, the remedy
or early response action should meet not only the water provider’s water quality and quantity needs, it should meet
their system engineering needs.

Analysis: Under R18-16-411(B), the design of aremedy or early response action that includes well replacement or
provision of an alternative water supply is developed in consultation with affected water providers and well own-
ers. Approval of the design is a function of the Department under RI8-16-411(F). In addition, R18-16-411(B)(2)
already provides for the water provider’s system engineering needs.

Response: No change to the rule.

R18-16-412. Innovative Technologies

1. Review of Innovative Technology

Comment: The word “outside” as used in R18-16-412(B) should be clarified.

Analysis: R18-16-412(B) authorizes the Department to use WQARF fund money to obtain the services of an inde-
pendent consultant to review the proposed or actua use of an innovative technology. The word “outside” serves no
function in the sentence and will be deleted.

Response: R18-16-412(B) is revised asfollows:

B. The Department may use monies from the WQARF fund to contract for review of the innovative technol ogy.
R18-16-413. Approval of Remedial Actions Under A.R.S. § 49-285(B)

1. 2Optionsfor ApprovalsUnder A.R.S. § 49-285(B)

Comment: The Department received one comment in support of Option 1 and one comment in support of Option
2. The comment in favor of Option 2 did not provide any basis for that support. However, the comment in support
of Option 1 indicated that it seems to be much more consistent with the remainder of the rules because most of the
proposed rules relate only to sites or the registry. The commenter noted that it appears that Option 2 was simply
added in after the remainder of the rule proposal was drafted. The commenter also indicated that the following pro-
visions in Option 2 are all quite vague and will likely lead to disputes between the entity conducting remediation
and the Department: 1) the “substantially similar to the activities that would be required under this Article” provi-
sion in R18-16-413(A)(4)(c)(i) for community involvement activities; 2) the “substantially equivaent of the type
of investigation that would be required under this Article” provision in R18-16-413(A)(4)(c)(ii) for site character-
ization and other investigations, and 3) the “in substantial compliance with this Article’” provision in R18-16-
413(A)(4)(c)(iii) for remedial actions that include remediation.

Analysis: The Department agrees that the language in Option 2 is vague and will lead to disputes. The Department
is also concerned that it will take an inordinate amount of time to make a determination under this language. Most
important, ADEQ is concerned that it may not be able to approve remedial actions under other laws as proposed in
Option 2, such as corrective actions under the Resource Conservation and Recovery Act without jeopardizing
ADEQ’s delegation to administer the hazardous waste program in lieu of the Environmental Protection Agency.

For these reasons, the Department has decided to proceed with Option 1 which limits approval to remedial actions
at WQAREF registry sites.

Response: Option 2 has been deleted.
R18-16-414. Determination of No Further Action
1. Surface Water Determinations

Comment: What is the basis for making a no further action determination for surface water under proposed R18-
16-414(A)(3)? As written, the only basis (other than remediation under another program) for issuing a no further
action determination for surface water appears to be that there is no current or reasonably foreseeabl e uses of water
that would be impaired by the release of hazardous substances. Does meeting applicable surface water quality stan-
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dards meet this criterion? If not, why not? ADEQ should provide further explanation of how it intends no further
action determinations to be made with respect to surface water.

Analysis. The Department unintentionally omitted surface water in R18-16-414(A)(3).
Response: R18-16-414(A)(3) is revised as follows:

3. A finding that water impacted by a release from the site does not and will not exceed water quality stan-
dardsin Title 18, Chapter 11 or if thereis no standard in Title 18, Chapter 11, arisk level approved by the
Department to protect public health, welfare, and the environment.

2. Notification of No Further Action Determinations

Comment: A no further action determination is anal ogous to closure of asite and should not be determined outside
of the public process. R18-16-414(A) should be amended to include notification of the community advisory board,
local government agencies, local council of governments, affected water providers, and the Arizona Department of
Water Resources. In addition, the determination should be approved by the site's community advisory board.

Analysis. The questions of notice and approval of arequest for a no further action determination are addressed in
A.R.S. §49-287.01(F). The statute requires the Department to publish notice and provide a 30 day comment period
prior to approving arequest for a no further action determination. When the Department is ready to make a deter-
mination, the community advisory board will likely be consulted. However, the decision to approve or deny the
request is made by the Department according to the statute.

Response: No changeto the rule.

R18-16-415. Soil Remediation

Additiona Guidance Needed

Comment: Additional guidance is needed on coordinating discrete soil cleanupswithin alarger WQARF site.

Analysis: The Department agrees that guidance documents will be helpful in the implementation of the rules. The
Department will be developing guidance in the future and will be soliciting comments from stakeholders as it is
developed.

Response: No change to the rules.

R18-16-416. Satisfaction of Settlement Agreement and Achievement of Remedia Objectives
Comment: The term “material” should be clarified in R18-16-416(C)(1).

Analysis. Theterm “material” is not needed in R18-16-416(C)(1) and will be deleted.
Response: R18-16-416(C)(1) is revised asfollows:

1. Ondiscovery of new information which would result in the potential denial of a determination under sub-
section (B).
INTERIM REMEDIAL ACTIONS
General Comments

Comment: The provisions for interim remedial action are properly focused and limited to those situations where
they are needed.

Analysis: The Department agrees that interim remedial actions may be needed in limited circumstances where
there is insufficient information about the site to determine whether an early response action would be appropriate.
The Department believes that this rule addresses these circumstances appropriately.

Response: No changeto the rule.
R18-16-501. Definitions

Comment: The definition of “abandoned” should be revised to read,” ... awell that has been permanently sealed or
closed with cement or a cement-bentonite mixture that cannot be re-entered except by redrilling the wellbore, era
wel and that has been formally abandoned uréer according to R12-15-816.”

Analysis. The Department disagrees with the suggested change. Some wells were abandoned prior to the adoption
of R12-15-816 and should not be €eligible for the funding or performance of an interim remedia action. Wells
should be indligible for funding or performance of an interim remedial action if the wells were abandoned prior to
the adoption of R12-15-816 or were abandoned following the requirements of R12-15-816 after its adoption.

Response: No changeto the rule.
R18-16-502. Eligibility
1. Eligibility
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Comment: The first sentence of R18-6-502(A) is unclear and should be revised to read, “A well owner or operator
iseligible for consideration for funding...”

Analysis: The Department disagrees with the suggested change. Any person may request funding or performance
of an interim remedial action under R18-16-503(A). R18-16-502(A) specifies the types of wells that would be eli-
gible.

Response: No change to the rule.
2. Reimbursement of Prior Costs

Comment: The last sentence of R18-16-502(B), “ Costs incurred by any person prior to the submittal of a request
under R18-16-503 are not reimbursable by the Department” should be deleted.

Analysis: This provision isrequired pursuant to A.R.S. § 49-282.03(B).
Response: No change to the rule:

R18-16-504. Review and Approval of Requestsfor Interim Remedial Actions
1. Criteriafor Review and Approval; Contaminated Wells

Comment: R18-16-504(A)(3) should be simplified to read, “Whether the well is currently contaminated, and
whether there are uses or planned uses for the well.”

Analysis: Interim remedia actions are intended to be taken in limited circumstances to address water supply prob-
lems resulting from WQARF contamination where a rapid solution is needed and there is insufficient information
about the site to determine whether an early response action is appropriate. Therefore, some planned uses of the
well may be best addressed through an early response action or the final remedy for the site. R18-16-504(A)(3)
provides for the Department to evaluate the needs that would be addressed by the well but for the contamination,
and: 1) approve the request for an interim remedial action; 2) request modifications to the proposal; or 3) deny the
reguest and address the well through an early response action or the final remedy for the site.

Response: No change to the rule.
2. Criteriafor Review and Approval; Critical Need

Comment: Whether a well is “critical” to its owner or operator should not be a factor ADEQ uses in R18-16-
504(A)(4) to approve or deny requests for interim remedial actions. A well that has been contaminated is a capital
resource that has been “taken” by the party responsible for the contamination. Therefore, this subsection should be
deleted and replaced by a statement that a“taking” will not be allowed.

Analysis: As stated in the previous answer, interim remedial actions are intended to be taken in limited circum-
stances. Whileiit is arguable that awell that has been contaminated is a resource that has been “taken” by the party
responsible for the contamination, the “taking” is not a factor that is relevant to the Department’s decision to per-
form or fund an interim remedial action. It may be more appropriate to address wells contaminated by a release of
hazardous substances from aregistry site through an early response action or the final remedy for the site. R18-16-
504(A)(4) provides for the Department to evaluate whether awell is critical to the ability of the well to satisfy the
water supply needs of its users and: 1) approve the request for an interim remedia action; 2) request modifications
to the proposal; or 3) deny the request and address the well through an early response action or the final remedy for
the site.

Response: No change to the rule.
3. Additional Guidance Needed
Comment: Additional guidance is needed on the evaluation of proposals for interim remedial actions.

Analysis: The Department agrees that guidance documents will be helpful in the implementation of the rules. The
Department will be developing guidance in the future and will be soliciting comments from stakeholders as it is
developed.

Response: No change to the rules.

12. Any other matters prescribed by statute that are applicable to the specific agency or any specific rule or class of
rules:
None

13. Incorporations by reference and their location in the rules:
The Eligibility and Evaluation Site Scoring Model as established by the Arizona Department of Environmental
Quality on October 3, 1996 is incorporated by reference in R18-16-202. This incorporation by reference contains
no further editions or amendments of the Model. Copies of the Model may be obtained by from the Arizona
Department of Environmental Quality, 3033 North Central Avenue, Phoenix, Arizona 85012-2809.

14. Wasthisrule previously adopted as an emergency rule?
No
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Thefull text of therulesfollows:

TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 16. RESERVYED DEPARTMENT OF ENVIRONMENTAL QUALITY
WATER QUALITY ASSURANCE REVOLVING FUND PROGRAM

ARTICLE 2. PRELIMINARY INVESTIGATIONSAND SITE SCORING

Section
R18-16-201. Preliminary Investigations

R18-16-202. Site Scoring

ARTICLE 3. PUBLIC INFORMATION

Section
R18-16-301. Public Notification and Opportunities for Public Comment

R18-16-302. Location of Information Repositories

ARTICLE 4. REMEDY SELECTION

Section
R18-16-401. Definitions

R18-16-402. Applicability

R18-16-403. Scope of Work, Fact sheet, Outline of Community Involvement Plan, and Notification of Availability

R18-16-404. Community Involvement Reguirements

R18-16-405. Early Response Actions

R18-16-406. Remedial Investigations

R18-16-407. Feasibility Study

R18-16-408. Proposed Remedia Action Plan

R18-16-409. Remedial Action Costs Credit

R18-16-410. Record of Decision

R18-16-411. Design, Implementation, Operation and Maintenance of the Early Response Action or Remedy

R18-16-412. Innovative Technologies

R18-16-413. Approva of Remedial Actions Under A.R.S. § 49-285(B)

R18-16-414. Determination of No Further Action

R18-16-415. Soil Remediation

R18-16-416. Satisfaction of Settlement Agreement and Achievement of Remedial Objectives

Appendix A. Standard Measurements for Comparison of Remedial Alternatives

ARTICLE 5. INTERIM REMEDIAL ACTIONS

Section
R18-16-501. Definitions

R18-16-502. Eligibility

R18-16-503. Request for Interim Remedia Action

R18-16-504. Review and Approval of Requests for Interim Remedial Action

R18-16-505. Reimbursement

ARTICLE 2. PRELIMINARY INVESTIGATIONSAND SITE SCORING

R-18-16-201. Preliminary Investigations

A.

|

1

Based on information of a possible release or threatened rel ease of a hazardous substance, the Department may conduct
apreliminary investigation to obtain additional information necessary to determine the potential risk to public health,
welfare, and the environment in order to score the site and include it on the registry established under A.R.S. § 49-
287.01(D).

Before conducting a preliminary investigation, the Department shall consider whether the possible release or threatened
rel ease of a hazardous substance:

1. Is being addressed by or should be referred to another applicable program administered by the Department or

another federal, state or local governmental agency with jurisdiction over the matter; or

2. |sbeing adequately addressed through voluntary action.
At any time before or during a preliminary investigation, if the Department determines that a possible release or threat-

ened release of a hazardous substance is being adequately addressed by another program or agency or voluntarily, the
Department may suspend or terminate a preliminary investigation under this Section.
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A preliminary investigation is a screening level investigation based primarily upon existing information. The Depart-
ment may collect existing information regarding a release or threatened release of a hazardous substance from any
appropriate source, including Department programs, governmental agencies, water providers, complainants, and own-
ers and operators of facilities where the release may have occurred. When existing information, such as soil or water
sampling data, cannot be validated, or when sufficient data does not exist, additional data may be collected as necessary.
The Department shall terminate the preliminary investigation prior to completion if:
1. The Department determines that the release of a hazardous substance has not occurred and is not likely to occur; or
2. TheDepartment determines.
a.  Based on valid sampling data, that soil contaminated by a release of a hazardous substance meets the require-
ments of A.R.S. §49-152 and 18 A.A.C. 7, Article2; and
b. Based on valid sampling data, that the release or a threatened release of a hazardous substance does not and
will not result in an exceedance of water quality standards, or if thereis no water quality standard, arisk level
approved by the Department to protect public health, welfare, and the environment.
The Department shall notify affected water providers of the termination of a preliminary investigation under R18-16-
201(E).
If the Department does not terminate or suspend a preliminary investigation under subsections (C) or (E), the Depart-
ment shall proceed with the preliminary investigation by collecting any additional information necessary to score a
potentia site using the eligibility and evaluation site scoring model under R18-16-202. The Department shall notify
affected water providers and affected local governments of the initiation of the preliminary investigation. A work plan
shall be developed and implemented to collect additional information and shall include the following information:
The location and description of the potential site, including a map.
A list of hazardous substances known or suspected to have been released.
A proposal to search available records to determine:
a Thehistoric and current uses of facilities within the potential site.
b. Thephysical and environmental conditions within the potential site.
c. Any previous environmental investigations or regulatory involvement by federal, state, or local authorities.
4. A proposal to obtain information from any affected water providers.
If the Department determines that additional information is necessary to score a potential site using the eligibility and
evaluation site scoring model under R18-16-202, the work plan shall be supplemented with the following information:
1. A conceptual site model to determine:
a.  Potential sources of contamination.
b. Potential exposure pathways.
c. Potential human, aquatic, and terrestrial receptors.
If sampling is necessary, the work plan shall contain the following information:
The objectives of the sampling.
A quality assurance project plan.
A sampling and analysis plan to verify whether a suspected release has occurred, and if the release has
occurred, to adequately characterize the release to score the site using the eligibility and evaluation site scoring
model.
d. A health and safety plan consistent with 29 CFR. 1910.120.
Following completion of the preliminary investigation, a preliminary investigation report shall be prepared. The report
shall contain the following information:
1. Information gathered and reviewed under subsection (G), including a summary of the information with references
to relevant reports.
If applicable, the conceptual site model devel oped under subsection (H).
If sampling was conducted under subsection (H):
a. A description of the sampling activities.
b. Analytical resultsincluding a summary of the results with references to relevant reports.
c. A map of sample locations.
d. Dataquality information including a summary with references to relevant reports.
The Department shall approve the preliminary investigation report prepared under subsection (1) if it contains sufficient
valid information to score the site using the eligibility and evaluation site scoring model under R18-16-202 or to make a
determination that no further investigation or action is needed under subsection (K).
Based on areview of the preliminary investigation report prepared under subsection (1), the Department shall:
1. Determinethat no further investigation or action is needed using the criteriain subsection (E); or
2. Prepare adraft site registry report under A.R.S. § 49-287.01(B).
The Department may allow any person to conduct any part of the preliminary investigation by written agreement. A
person requesting to conduct all or any part of a preliminary investigation shall submit a written request to the Depart-
ment that includes the following information:
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The name and address of the person making the request and the nature of the relationship of the person to the site.
The portion of the preliminary investigation the person wants to conduct.

A work plan to conduct the preliminary investigation in accordance with subsection (G).

A schedule for completion of the activities specified in the work plan.

If requested by the Department, information regarding the financial capability of the person to conduct the work

plan.

R18-16-202. Site Scoring
In order to score a site or portion of a site, the Department shall use the eligibility and evaluation site scoring model estab-

lished by the Department on October 3, 1996. The eligibility and eval uation site scoring model as established on October 3,
1996, is incorporated by reference. This incorporation by reference does not include any later amendments or editions. A

copy of the incorporated material is available for inspection and reproduction at the Arizona Department of Environmental
Quality, 3033 North Centra Avenue, Phoenix, Arizona 85012-2809 and the Office of the Secretary of State. A copy of the
incorporated material can be obtained from the Arizona Department of Environmental Quality, 3033 North Central Avenue,
Phoenix, Arizona 85012-2809.

[V [0 N =

ARTICLE 3. PUBLIC INFORMATION

R18-16-301. Public Notification and Opportunitiesfor Public Comment

A. If notification by publication in a newspaper is required by A.R.S. Title 49, Chapter 2, Article 5 or by any community

involvement plan created under A.R.S. § 49-287.03 and A.R.S. Title 49, Chapter 2, Article 5 does not specify the fre-

quency of the notification, the Department or person publishing notice shall publish notice according to the following

Mminimum requirements:

1. Oneday inadaily newspaper of general circulation in the county where the site is located; or

2. If other than a daily newspaper, two days in a newspaper of general circulation in the county where the site is
located.

If notification by direct mail isrequired by A.R.S. Title 49, Chapter 2, Article 5 or by any community involvement plan

created under A.R.S. § 49-287.03 and A.R.S. Title 49, Chapter 2, Article 5 does not specify the form of the mailing, the

Department or person providing the notification shall provide the notification according to the following requirements:

1. By bulk or first-class mailing; or

2. If the bulk or first-class mailing would cause unreasonable delay in receiving time-sensitive materials, the Depart-
ment or person shall provide the notification in a manner sufficient to timely reach those who may be impacted.

If an opportunity for public comment isrequired by A.R.S. Title 49, Chapter 2, Article 5 or by any community involve-

ment plan under § A.R.S. 49-287.03 and A.R.S. Title 49, Chapter 2, Article 5 does not specify the duration during

which the public may comment, the Department or person providing the opportunity for public comment shall provide

at least 30 calendar days for public comment.

D. The requirements of this Section shall not prevent or delay a timely remedial action that the Director has determined is
necessary to address the release or threat of release of a hazardous substance that may present an immediate danger to
public health, welfare, or the environment.

|

1o

R18-16-302. L ocation of |nformation Repositories
Public information repositories required or authorized under A.R.S. Title 49, Chapter 2, Article 5 shall be located in at |east
one of the following areas:

1. Anoffice of the Department.

2. A public or semi-public facility to which the public has reasonable access that is substantially equivalent to the
access to the public information repository that is provided by the Department.

3. A private facility to which the public has reasonable access that is substantially equivalent to the access to the pub-

lic information repository that is provided by the Department.
ARTICLE 4. REMEDY SELECTION

R18-16-401. Definitions

The following definitions shall apply in this Article, unless the context otherwise requires:
“Alternative remedy” means a combination of remedial strategies and remedia measures different from the reference
remedy that is capable of achieving remedia objectives. The alternative remedies are compared with the reference
remedy for purposes of selecting a proposed remedy at the conclusion of the feasibility study.

“Comparison criteria” means risk, cost, benefit, and practicability, as those terms are described in R18-16-407(H)(3).

“Community involvement area” has the ssme meaning as defined in A.R.S. § 49-281(3).

“Contaminant of concern” means a hazardous substance that results from a release and that has been identified by the
Department as the subject of remedial action at a site.
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“Hazardous substances’ has the same meaning asin A.R.S. § 49-281(8).
“Nonrecoverable costs’ has the same meaning asin A.R.S. § 49-281(9).

' Proposed remedy” means a combination of remedial strategies and remedial measures which, asawhole, is capable of
achieving remedial objectives that is identified at the conclusion of a feasibility study and is incorporated in the

proposed remedial action plan.

‘Reference remedy” means a combination of remedial strategies and remedial measures which, as a whole, is capable
of achieving remedial objectives. The reference remedy is compared with the aternative remedies for purposes of

selecting a proposed remedy at the conclusion of the feasibility study.

“Remedial measure” means a specific action taken in conjunction with remedial strategies as part of the rem to

achieve one or more of the remedial objectives. For example, remedial measures may include well replacement, well
modification, water treatment, provision of replacement water supplies, and engineering controls.

‘Remedial objective’ means the goal, as established through the process in R18-16-406, to be achieved by a remedy
selected under this Article. Remedial objectives include the following elements:

Protecting against the loss or impairment of identified uses of land and waters of the state;

Restoring, replacing, or otherwise providing for identified uses of land and waters of the state;

Time-frames when action is needed to protect against or provide for the impairment or loss of the use; and

The projected duration of the action needed to protect or provide for the use.
“Remedial strategy” means one or a combination of the six general approaches described in R18-16-407(F) which may
be employed in conjunction with remedial measures as part of the remedy to achieve the remedial objectives.

“Remedy” hasthe same meaning asin A.R.S. § 49-281(13).
“ Site-specific human health risk assessment” means a scientific evaluation of the probability of an adverse effect to

human health from exposure to specific types and concentrations of contaminants at or from a site. A site-specific

human health risk assessment contains four components: identification of potential contaminants; an exposure
assessment; a toxicity assessment; and arisk characterization.

“Site registry” or “registry” means the registry of scored sites maintained by the Department under A.R.S. § 49-
287.01(D).
“Vadose zone” has the same meaning asin A.R.S. § 49-201(39).

“Water provider” means the owner or operator of a public water system, an agricultural improvement district, or an
irrigation and water conservation district.

R18-16-402. Applicability

A.
B.

1o

1©

This Article applies to sites on the site registry and as otherwise made applicable by law.

This Article applies only to remedial actions asdefined in A.R.S. 8§ 49-281. Nothing in this Article is intended to require
aremedial action, including a remedy or early response action, to provide for or cover any costs that a property owner,
awell owner, or water provider would incur if the release of hazardous substances that is the subject of the remedial
action had not affected the property or water supply of the property owner, well owner or water provider. A property
owner, well owner or water provider shall not be required to provide reimbursement for coincidental benefits resulting
from a remedial action otherwise necessary and appropriate to address a release or threatened release of a hazardous
substance. Nothing in this Article shall be interpreted to require remedial action to address aland use that isimpaired by
properties of materials |located on or under that |and other than the current or potential exposure to hazardous substances
contained in that material.

For purposes of this Section, “transition site” means a site that is on the site registry where some remedia action has
occurred prior to the effective date of this Article.

Any person who has performed any remedial action prior to the effective date of this Article at atransition site may sub-
mit awritten request for the Department’s approval of the remedial action under R18-16-413 if the remedial action has
not been approved by the Department prior to the effective date of this Article. The request shall include a description of
the remedial action, a demonstration that the work is reasonable and necessary and meets the applicable purposes of this
Article, and copies of all documentation of the remedial action for which approval is requested. The Department shall
approve:

Remedia investigation work performed prior to the effective date of this Article if the work meets the applicable
purposes stated in R18-16-406(A),

2. Feasibility study work performed prior to the effective date of this Article if the work meets the purposes stated in
R18-16-407(A). and
3. Early response action work performed prior to the effective date of this Article if the work meets the purposes

stated in R18-16-405(A).
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Remedial action work approved by the Department prior to the effective date of this Article shall be deemed approved
for purposes of this Article. Remedial action work conducted under a work plan approved by the Department prior to
the effective date of this Article shall be evaluated for approval by the Department under the terms of the approved
work plan.

Notwithstanding subsections (D) and (E), neither a remedia investigation nor a feasibility study shall be considered
compl ete under this Article until the information described in R18-16-406(D) is collected, adraft remedial investigation
report is prepared and distributed under R18-16-406(F), and remedial objectives are selected under R18-16-406(1) and
reported under R18-16-406(J). Thereafter, the procedures set forth in R18-16-407 through R18-16-412 shall apply to
the selection of aremedy based upon the remedial investigation or feasibility study. To the extent that any of the alterna-
tive remedies discussed in afeasibility study that is substantially complete before the effective date of this Article will
not achieve the remedial objectives, the feasibility study shall be modified so that the alternative remedies achieve
remedial objectives. Additional evaluation of alternative remedies, if necessary, shall be conducted in accordance with
R18-16-407 and reported in a supplemental report before preparation of a final feasibility study report under R18-16-
407(1).

Notwithstanding anything to the contrary in this Article, this Article shall not apply to certain remedial action plans,
written agreements, and court decrees or judgements approved, made or entered prior to the effective date of this Article
as follows:

1. If prior to the effective date of this Article, the Department has approved a remedial action plan or entered into a

written agreement for work under Title 49, Chapter 2, Article 5, Arizona Revised Statutes, that includes the imple-

mentation of aremedy or the substantial equivalent of a remedy for a site or a portion of asite, the terms and con-
ditions of the Department’s approval or agreement, and not this Article, shall govern work within the scope of the

approved remedial action plan or agreement and any modification thereto.

The terms and conditions of any court decree or judgement entered prior to the effective date of this Article, and
not this Article, shall govern the work that is within the scope of the court decree and any modification thereto. If
the work required by the court decree or judgement does not include the implementation of a remedy or the sub-
stantial equivalent of aremedy at asite or a portion of asite, then the selection of aremedy for the site or portion of
the site shall be under this Article, and this Article may require additional remedial actions before a remedy can be
selected, but a party to the consent decree shall not be required to conduct or pay for the additional remedial actions
if the liability of the party is resolved by the court decree.

If an approval, agreement, court decree or judgement subject to subsection (G)(1) or (2) addresses only a portion of
asite on the site reqistry and includes the implementation of aremedy or the substantial equivaent of aremedy for
that portion of the site, then the work covered by the approval, agreement or decree shall be included as part of the
remedial action plan and the record of decision selecting a remedy under this Article for the remainder of the site if
agreed to by the parties to the approval, agreement, court decree or judgement.

N>
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R18-16-403. Scope of Work. Fact Sheet, Outline of the Community | nvolvement Plan, and Notification of Availability

A.

|
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Unless the Department determines that the necessary remedy at a site can be completed within 180 calendar days, the
Department shall prepare a scope of work for the remedial investigation and feasibility study, a fact sheet, and an out-
line of a community involvement plan for the site before the Department conducts aremedial investigation and feasibil-
ity study under A.R.S. § 49-287.03.

The scope of work for a remedia investigation shall generally describe the extent of the remedial investigation based
upon site-specific conditions and information obtained from the preliminary investigation. The scope of work for a
remedial investigation shall provide for the preparation of the following, as applicable:

1. Characterization of soil and vadose zone contamination, including identification of sources;

2. Characterization of groundwater contamination, including identification of sources;

3. Characterization of surface water contamination, including identification of sources;

4. ldentification of actual and potential human and ecological receptors;

5. ldentification of current and reasonably foreseeable uses of waters of the state that have been or are threatened to
be impaired;

6. ldentification of current and reasonably foreseeable land uses that have been or are threatened to be impaired;

7. Assessment of current risk to public health;

8. Assessment of ecological risk;

The scope of work for afeasibility study shall generally describe the process for conducting the feasibility study as pre-
scribed in R18-16-407, and may specify additional work to be performed taking into account the information gathered
in the remedial investigation.

The fact sheet shall include, at aminimum, all of the following:

A brief history of the site;

A general description of the results of the preliminary investigation, including the known extent of contamination;
The site’s score determined under R18-16-202;

General information regarding the potential risk of and routes of exposure to the contaminants at the site; and

[P [0 N =
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5. The Department personnel to be contacted for further information regarding the site.

The outline of a community involvement plan shall generally describe the activities which will be included in the com-
munity involvement plan as required by A.R.S. 8§ 49-289.03 and R18-16-404(C).

The Department shall provide written notice of the availability of the scope of work, the fact sheet, and the outline of
the community involvement plan as required under A.R.S. § 49-287.03(C) to each person who, according to informa-
tion available to the Department, may be liable for remedial actions. The notice shall state that any person, by written
agreement with the Department may develop and implement a remedial investigation work plan or a feasibility study
work plan for a site or a portion of asite under R18-16-406 or R18-16-407. The notice shall be provided in accordance
with R-18-16-301.

The Department shall publish the newspaper notice required by A.R.S. § 49-287.03(C) and shall provide written notice
by mail or other delivery to residents, owners or operators of facilities being investigated, commercial occupants,
affected water providers and owners of known wells within the community involvement area of the availability of the
scope of work, the fact sheet, and the outline of the community involvement plan. These notices shall comply with R-
18-16-301. These notices shall also provide an opportunity for a public meeting. If the remedial investigation is being
performed within one year of the scoring of the site under A.R.S. § 49-287.01, the notices required by this Section may
be combined with the notice required by A.R.S. § 49-289.02.

Before implementing a work plan for a remedia investigation or feasibility study. the Department shall prepare a
responsiveness summary addressing any public comments on the scope of work as required under A.R.S. § 49-
287.03(D).

Community involvement under this Article shall comply with Article 3 of this Chapter, except that the community
involvement plan may provide for additional requirements.

R18-16-404. Community | nvolvement Requir ements

A.

B.

1o

The Department or any person who conducts remedia action work at a site on the registry shall conduct community
involvement activities in accordance with the requirements of this Section.
If the Department has prepared a community involvement plan under subsection (C) or adopted a plan under subsection
(D)(1), the Department or any person conducting remedial action work at a site on the registry shall conduct community
involvement activities at the site according to the community involvement plan. If the Department has issued a notice
under A.R.S. § 49-287.03 for a site, a person may conduct community involvement activities only under a written
agreement with the Department. However, a person who submits a notice of remediation under R18-16-415(A) may
conduct community involvement activities for the soil remediation described in the notice according to the community
involvement plan prepared or adopted by the Department for the site without a written agreement.
Unless the Department determines that the necessary remedy at a site can be completed within 180 calendar days, the
Department shall prepare and implement a community involvement plan prior to initiating or approving awork plan to
implement the remedial investigation or afeasibility study under A.R.S. § 49-287.03. The community involvement plan
shall:
1. Be updated annually and shall provide information, if applicable, regarding the establishment of a selection com-
mittee and community advisory board. The plan also shall provide for the following required activities:

a.  Notification to interested persons of the availability of the work plan developed under R18-16-406(B) to
implement the remedial investigation and the solicitation of information from interested persons under R18-
16-406(D) regarding the current and reasonably foreseeable uses of the land and waters of the state.

Notice to the public of the opportunity to comment on the draft remedial investigation report developed under
R18-16-406(F) and public meetings to establish remedial objectives under R18-16-406(1).

Notice to the public of the opportunity to comment on remedial objectives proposed under R18-16-406(1)(5)
and the availability of the final report prepared by the Department under R18-16-406(J).

Notification to interested persons of the availability of the work plan developed under R18-16-407(B) to
implement the feasibility study.

Notice to the public and notification to interested persons of the availability of the proposed remedial action
plan prepared under R18-16-408(A) and of the opportunity to comment on the proposed remedial action plan.
Notice to the public of the availability of the record of decision and responsiveness summary prepared by the
Department under R18-16-410.

Notice to the public and notification to interested persons of availability of and opportunity to comment on the
operation and maintenance plan prepared under R18-16-411(E).

Notice to the public and notification to interested persons of arequest for approval of work under R18-16-413.
Newsletters to be distributed to residents and interested persons regarding the status of the remedial action and
other pertinent information.

Notice within the community involvement area regarding public meetings to provide and discuss information
regarding sites on the reqgistry.

The location of and types of information contained in a public document repository.

Notice to the public and notification to interested persons of arequest for awaiver under A.R.S. § 49-290.
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Notice to the public of field work that is conducted to remove contaminants of concern or that may result in
noise, light, odor, dust or other adverse impacts off of the site.
Notice to the public of a determination under R18-16-416(B).
Notice to the public of community advisory board meetings.
escribe the following procedures for conducting each of the required activities listed in subsection (C)(1).
M ethods of notice and natification.
Identification of a spokesperson to inform the public and act as aliaison.
The means to identify interested persons to receive notices.
Coordination of community involvement activities with the Department for community involvement con-
ducted by persons other than the Department.
In determining how the community involvement activities are to be implemented, the Department shall consider
the following:
a A community profile.
b. Assessment of community concerns and issues through community interviews, public comment, and other
means.
c. Public health and environmental impacts.

B
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If the Department has not provided notice under A.R.S. § 49-287.03(C) and has not prepared a community involvement

plan under subsection (C) or adopted a plan under subsection (D)(1). aperson who proposes to conduct remedial action

work at asite on the registry shall either:

1

N>

Prepare a community involvement plan for the site according to the requirements set forth in subsection (C) and
submit a request under R18-16-413 for the Department to approve the plan and adopt it as the community involve-
ment plan for the site. The Department may approve and adopt a community involvement plan if the plan complies
with the reguirements of subsection (C).
Conduct community involvement activities appropriate to the scope and schedul e of the work performed including,
as applicable, al of the following:
a For field work conducted to remove contaminants of concern or that may result in noise, light, odor, dust and
other adverse impacts off of the site, provide general public notice prior to conducting the work. The general
public notice may be in the form of signage, direct mailing, door hangings, news articles, or any other form of
notice that is distributed in an manner sufficient to reach those who may be impacted. The general public
notice shall provide a general description of the field work and anticipated adverse impacts, and the name and
telephone number of a person who may be contacted for information regarding the field work.
Prior to conducting a remedial action that will take more than 180 calendar days to complete, provide general
notice regarding the nature of the action and establish a document repository accessible to the public where
information regarding the site and the remedial action is available for review. The general notice may be in the
form of fact sheets, newdletters, or news articles distributed by direct mailings, door hangings or any other
method of distribution sufficient to reach or be accessible to local government agencies, persons within the
community involvement area for the site and other persons who have requested information regarding the site.
Notice to affected water providers shall be by direct mail. The general notice shall describe the nature and
progress of the remedial action, the location of the repository, and provide the name and tel ephone number of a
person who may be contacted for information regarding the remedial action. The document repository shall be
accessible during normal business hours and shall contain all documents and information required to be pre-
pared or maintained by this Article and any other documents and information deemed appropriate by the per-
son conducting the work. An updated general notice shall be provided at least once per year while the remedial
action is being conducted.
Comply with the process for establishing remedial objectives under R18-16-406(F) through R18-16-406(J).
Provide notice of the availability of the proposed remedial action plan prepared under R18-16-408 and con-
vene a public meeting prior to the close of the public comment period to provide information concerning the
proposed remedial action plan.

1=

=N}

Copies of notices and notifications required under this Section shall be provided to the Department five days before

publication, mailing, posting, or other distribution.

Community involvement under this Article shall comply with Article 3 of this Chapter, except that the community

involvement plan may provide for additional requirements.

R18-16-405. Early Response Actions
A. TheDepartment or any person may perform an early response action if the action isinitiated prior to selection of arem-

edy at asite under R18-16-410 and is necessary to:

1
2.
3.

Address current risk to public health, welfare, and the environment;
Protect or provide a supply of water;
Address sources of contamination; or
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4. Control or contain contamination where such actions are expected to reduce the scope or cost of the remedy needed
at the site.

The method or technology used to implement the early response action shall be selected based upon best engineering,

geological, or hydrogeological judgment following engineering, geological, or hydrogeological standards of practice,

considering the following information:

1. Best availableinformation characterizing the site;

2. Best available scientific information concerning available remedial methods and technol ogies; and

3. Best available information regarding whether the technology or method could increase the scope or costs of possi-
ble remedies for the site or result in increased risk to public health or welfare or the environment.

A written rationale shall be prepared for each early response action explaining how the early response action will

achieve the applicable goals in subsection (A) and how the early response action is consistent with A.R.S. 8§ 49-

282.06(A). The written rationale shall identify the information used to select the early response action as provided in

subsection (B), how that information was considered, and how the selected method or technology was selected. Perfor-

mance of aremedial investigation or feasibility study shall not be required to select or conduct an early response action.

A work plan shall be prepared for each early response action. Each work plan shall include:

1. A description of work to be done, a description of known site conditions, and a plan for conducting the work;

2. A description of community involvement activities for the early response action under R18-16-404; and

3. A schedule.

If immediate action is necessary to address a current risk to public health or the environment, to protect a source of

water, or to provide a supply of water, the work plan and written rationale may be prepared and the community involve-

ment activities may be conducted after commencement of the early response action.

Approval of an early response action under this Section does not constitute approval of the remedy for the site. The

remedy for a site where an early response action is conducted shall be selected in accordance with R18-16-406 through

R18-16-410. An early response action may be addressed, incorporated and modified as needed in the remedy selected

under R18-16-410.

After the Department has issued notice under A.R.S. § 49-287.03 for a site or a portion of a site, a person conducting an

early response action at a site or portion of a site shall notify the Department, in writing, of the early response action.

The notice shall contain a brief description of the early response action and shall be given at least 15 calendar days

before the early response action is commenced, or as soon thereafter as practicable depending upon the exigencies of

the circumstances. If the early response action has commenced before the Department issues notice under A.R.S. § 49-

287.03, written notice of the early response action shall be given within 15 calendar days after the Department’s notice

is given. After notice of a proposed remedial action plan has been given under R18-16-408(C), an early response action

may beinitiated only after the Department has approved the early response action.

. Any person may submit a request to the Department under R18-16-413 to approve an early response action or a work

plan for an early response action. The request shall include the work plan and the written rationale for the early response
action. The Department shall approve the work plan or early response action if it complies with the following:

1. Therequirements of this Section and A.R.S. 8§ 49-282.06(A):;

2. Community involvement activities under R18-16-404;

3. Thework plan provides for modifications to address unknown or changed conditions; and

Any applicable requirements of R18-16-411 and R18-16-412.

In considering whether an early response action is necessary to protect or provide a supply of water because awell is
threatened by contamination, a well located in the area within 1/4 mile upgradient, 1/2 mile cross-gradient and 1 mile
downgradient of the areal extent of contamination at the site shall be presumed to be threatened by the contamination.
This presumption may be rebutted by evidence of local hydrology, geology. or geochemistry or by available informa-
tion regarding the capture zone or rate of flow. In considering whether wells a greater distance from the areal extent of
contamination are threatened, any evidence regarding local hydrology, geology, geochemistry, zone of capture, or rate
of flow may be considered.

[~

R18-16-406. Remedial Investigations

A.

|

Theremedial investigation for a site or portion of a site shall:

Establish the nature and extent of the contamination and the sources thereof

Identify current and potential impacts to public health, welfare, and the environment,

Identify current and reasonably foreseeable uses of |land and waters of the state, and

Obtain and evaluate any other information necessary for identification and comparison of alternative remedial
actions.

The Department or any person may perform all or any portion of aremedial investigation, except that once the Depart-
ment has issued a notice under A.R.S. § 49-287.03 for a site, a person may perform such work only under a written
agreement with the Department. A work plan shall be developed and implemented for all or any portion of a remedial
investigation for a site or a portion of the site, as follows:

[P [0 N =
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The work plan shall demonstrate that the work performed will meet the requirements of subsections (C) and (D)
and that the work will be performed in accordance with guidance documents issued by the Department or standards
or other guidance documents that are commonly accepted in the scientific community. Standards or guidance docu-
ments are considered to be commonly accepted in the scientific community if they are published in peer-reviewed
literature such as a professional journal or publication of standards of general circulation, and if there is general
consensus within the scientific community about the guidance document or standard.

Each work plan shall include the following elements:

a A description of the work, including any community involvement activities to satisfy any applicable require-
ments of R18-16-403 or R18-16-404, a statement of justification for the work, and a plan for conducting the
work;

A quality assurance project plan;

A site location map;

A schedule;

A health and safety plan consistent with 29 CFR 1910.120; and

A sampling and analysis plan.

A work plan may be modified as work proceeds to address unknown or changed conditions or access problems.
Any person proposing to implement awork plan for all or a portion of aremedial investigation shall, before imple-
menting the work plan, notify the Department in writing of the name and address of the working party and a gen-
eral description of the work being performed. This notice is for the Department’s information only and receipt of
the notice shall not constitute approval of the work plan. A person seeking approval of a work plan by the Depart-
ment shall submit awritten request under R18-16-413.

The remedia investigation, which may be conducted in one or more phases to focus sampling efforts and increase the
efficiency of the investigation, shall include field investigations to assess the following factors:

1. Physica characteristics of the site, including important surface features, soils, geology, hydrogeology, meteorol-
ogy, and ecology;

The extent and general characteristics of the hazardous substances released, including physical state, concentration,
toxicity, propensity to bioaccumulate, persistence, and mobility;

The extent, general characteristics, and degree of the source of the release;

Current and reasonably foreseeable exposure routes for the hazardous substances released, such as inhalation,
ingestion and dermal;

Other factors, such as sensitive populations, that pertain to the characterization of the site or support the analysis of
potential remedies; and

Current and reasonably foreseeable impacts to aquatic and terrestrial biota.

The remedia investigation shall include the collection of information regarding current and reasonably foreseeabl e uses
of land or of waters of the state that have been or are threatened to be impacted by the release, and projected time-
frames for future changes in those uses. Reasonably foreseeable uses of land are those uses of land likely to occur at the
site. Reasonably foreseeable uses of water are those likely to occur within 100 years unless a longer time period is
shown to be reasonable based on site-specific circumstances. Information may be solicited from any interested person
including any known well owner. Information collected shall include:

1. Information regarding current and reasonably foreseeable uses of water for each aquifer that isimpacted or threat-
ened to be impacted by the release, considering any hydraulic connection between aquifers. The information shall
include the locations and uses of existing wells, including all wells already impaired due to contamination, the
locations and uses, if known, of any planned wells, and any written water management plans used by water provid-
ers whose water supplies may be impacted by the release. This information shall be collected in consultation with
affected water providers.
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2. Information regarding current and reasonably foreseeable uses of water for each segment of surface water impacted
or threatened to be impacted by the release. This information shall be collected in consultation with affected water
providers.

3. Information regarding current and reasonably foreseeable uses of land impacted or threatened to be impacted by the

rel ease within the community involvement area. General land use information shall include the current type of use,
density, character, and governmental jurisdictions. Future land use changes shall be considered using population
projections, growth, plans for future development and local land use plans. This information shall be collected in
consultation with local governments with land use jurisdiction. The information collected shall also include spe-
cific land uses and property ownership for properties where the land use is impacted or threatened to be impacted
by the release.

Using the data devel oped during the field investigation and information collected concerning uses of land and of waters

of the state, a site-specific risk evaluation may be conducted to characterize the current risks to public health and the

environment from contaminants of concern.
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Following the collection of data necessary to adequately characterize the site or portion of the site and the collection of
information necessary to determine the uses of land and of waters of the state, a draft remedial investigation report shall
be prepared, and if prepared by a person other than the Department, submitted to the Department. The draft remedial
investigation report shall include the results of any risk evaluation conducted under subsection (E). The draft remedial
investigation report may consist of a summary of the data and information collected with references to the supporting
documentation and the location of the public repository where those documents may be reviewed. Copies of the draft
remedial investigation report prepared by or approved for release by the Department shall be provided to the commu-
nity advisory board, interested local government agencies, affected water providers, and the Department of Water
Resources. Copies of the draft remedial investigation report also shall be made available to the community under the
community involvement plan. Public notice shall be given of the opportunity to comment on the draft remedial investi-
gation report. This notice may be combined with the notice given under subsection (1)(1).
For remedial objectives used to select a soil remediation remedy, the landowner has the right to identify the type of land
use in accordance with A.R.S. § 49-152 and 18 A.A.C. 7, Article 2. If the remedy for the site or portion of a site will
address landfill or other non-soil materials other than waters of the state, the landowner may establish the current and
reasonably foreseeable uses of itsland provided that the remedial objectives for the site are not required to address land
uses impaired by properties of materials located on or under the land other than the current or potential exposure to the
hazardous substances contained in that material.
If the remedy for the site or a portion of the site will not address waters of the state, afinal remedial investigation report
may be prepared containing the results of the site characterization and a listing of remedial objectives. The remedial
objectives shall be based on the current and reasonably foreseeable uses of the property in accordance with subsection
(G) and stated in accordance with subsection (1)(4). The report shall be accompanied by responsiveness summaries
regarding comments, issues, and concerns regarding the draft remedial investigation report under subsection (F), and if
the report is prepared by a person other than the Department, copies of the comments received. The report may be sub-
mitted to the Department for review under R18-16-413. If the Department approves the report, the procedures in sub-
sections (1) and (J) do not apply, and the approved report may be used to select a remedy under R18-16-407(C) or R18-
16-407(D). Notice of the availability of the final remedial investigation report shall be provided with the notice under
R18-16-408(C).
Except as provided in subsection (H), remedial objectives shall be developed as follows:
1. After thedraft remedial investigation report is made available, the Department shall hold 1 or more public meetings
to obtain information for purposes of establishing remedial objectives for the site. The Department shall provide
notice of the public meeting. If a community advisory board has been formed for the site, public meeting arrange-
ments shall be coordinated with the community advisory board. The initial public meeting shall be held not less
than 45 calendar days and not more than 90 calendar days after release of the draft remedial investigation report,
unless the Department sets a different date for good cause.
At the public meeting, the Department shall solicit and consider proposed remedia objectives for the site. The
Department also may receive and consider written information regarding proposed remedial objectives.
Remedial objectives shall be generally consistent with the water management plans of all water providers whose
water supplies are or may be impaired by the contamination and with the general land use plan established by the
local land use jurisdiction.
The Department shall prepare a report of the proposed remedial objectives for the site that shall list the current and
reasonably foreseeable uses of land and the current and reasonably foreseeable beneficial uses of waters of the
state. These uses shall be identified based upon information provided during the public meeting and any other
information received. The report shall state the remedial objectives for each listed use in the following terms:
a.  Protecting against the loss or impairment of each listed use that is threatened to be lost or impaired as a result
of arelease of a hazardous substance;
Restoring, replacing or otherwise providing for each listed use to the extent that it has been or will be lost or
impaired as aresult of arelease of a hazardous substance;
Time-frames when action is needed to protect against or provide for the impairment or loss of the use; and
The projected duration of the action needed to protect or provide for the use.
The Department shall provide notice and accept and consider public comment on the proposed remedial objectives
in the remedial objectives report and shall hold at least 1 additional public meeting if significant public interest
exists or if significant issues or information have been brought to the attention of the Department which have not
been considered previously.
6. The Department shall prepare afinal remedial objectives report.
Following the community involvement activities regarding the draft remedial investigation report and the remedial
objectives report, afinal remedial investigation report shall be prepared containing the results of the site characteriza-
tion and the final remedial objectives report. The fina remedial investigation report shall be accompanied by respon-
siveness summaries regarding comments, issues and concerns raised in the community involvement process and, if the
report is prepared by a person other than the Department, copies of the comments received. After completion of the
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final remedial investigation report, changes to the remedial objectives are subject to the requirements of subsection (1).
The Department shall provide notice of the availability of the final remedial investigation report.

Any person, other than a person proposing to perform work under an agreement under A.R.S. § 49-287.03(C), may sub-
mit a request under R18-16-413 for the Department to approve a work plan or areport for all or any portion of areme-
dial investigation. The Department shall approve a work plan for a remedial investigation if the request shows that the
work will comply with this Section, community involvement activities will comply with R18-16-404, and the work plan
provides for modifications to address unknown or changed conditions or access problems. The Department shall
approve a draft remedia investigation report if the work is in compliance with an approved work plan or, if no work
plan was approved, the remedial investigation complies with this Section and the community involvement activities
have been conducted under this Article.

R18-16-407. Feasibility Study

A.

B.

1o

1©

E.

The feasibility study is a process to identify a reference remedy and alternative remedies that appear to be capable of
achieving remedial objectives and to evaluate them based on the comparison criteria to select a remedy that complies
with A.R.S. § 49-282.06.
The Department or any person may perform all or any portion of afeasibility study, except that once the Department
hasissued a notice under A.R.S. § 49-287.03 for asite, a person may perform such work only under awritten agreement
with the Department. The feasibility study process shall include community involvement procedures in compliance
with R18-16-404 and may be reported concurrently with the remedial investigation. A work plan shall be developed
and implemented for all or any portion of afeasibility study for a site or a portion of asite, as follows:
The work plan shall demonstrate that the work performed will meet the requirements of this Section.
A work plan may be modified as appropriate.
Any person proposing to implement a work plan for all or a portion of afeasibility study shall, before implement-
ing the work plan, notify the Department in writing of the name and address of the working party and a general
description of the work being performed. This notice is for the Department’s information only and receipt of the
notice shall not constitute approval of the work plan. A person seeking approval of awork plan by the Department
shall proceed under R18-16-413.
For remedies addressing only soils, an analysis of alternative remediesis not required. A feasibility study report shall be
prepared that demonstrates:
1. That the proposed remedy addresses the contaminated soil in a manner that achieves compliance with A.R.S. § 49-
152 and 18 A.A.C. 7, Article 2 and will achieve the remedial objectives for the use of the property.
2. That the proposed remedy was selected based upon best engineering, geological, or hydrogeological judgment fol-
lowing engineering, geological, or hydrogeological standards of practice, considering the following information:
a Theremedial investigation;
b. Best available scientific information concerning available remedial methods and technologies;
c. A written analysis explaining how the remedy is consistent with A.R.S. 8 49-282.06, including a brief explana-
tion of the comparison criteria as applied to the remedy.
For remedies addressing only landfills that have not and will not impact groundwater or similar sites or portions of sites
that have not and will not impact groundwater, and that contain material not subject to A.R.S. § 49-152 and 18 A.A.C.
7. Article 2, an analysis of alternative remedies is not required. A feasibility study report shall be prepared that demon-
strates:
1. Thatthe proposed remedy is designed to prevent human exposure to hazardous substances through the achievement
of:

(S

a Soil remediation levels established under 18 A.A.C. 7, Article 2, or

b. Site-specific remediation levels based on a site-specific human health risk assessment, meeting a cumulative
excess lifetime cancer risk between 1 x 10~ and 1 x 106 and a hazard index no greater than 1. The excess life-
time cancer risk shall be selected by the Department based upon site specific factors including the presence of
multiple contaminants, the existence of multiple pathways of exposure, the uncertainty of exposure, and the
sensitivity of the exposed population. With prior approval of the Department, a person may achieve a site spe-
cific remediation level based on the use of institutional and engineering controls. The approval shall be based
in part on the demonstration that the institutional and engineering controls will be maintained.

That the proposed remedy was selected based upon best engineering, geological, or hydrogeological judgment fol-

lowing engineering, geological, or hydrogeological standards of practice, considering the following information:

a Theremedial investigation;

b. Best available scientific information concerning available remedial methods and technologies;

c. A written analysis explaining how the remedy is consistent with A.R.S. 8 49-282.06, including a brief explana-

tion of the comparison criteria as applied to the remedy.

3. That the proposed remedy will achieve all of the remedial objectives.

For remedies other than provided in subsections (C) and (D). the feasibility study shall provide for the development of a

reference remedy and at |east two alternative remedies as follows:

N>
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The reference remedy and alternative remedies shall be capable of achieving all of the remedial objectives. The ref-

erence remedy and each alternative remedy shall consist of a remedial strategy under subsection (F) and all reme-

dia _measures to be employed. The combination of the remedial strategy and the remedial measures for each

alternative remedy shall achieve the remedial objectives. The reference remedy and any alternative remedy also

may include contingent remedial strategies or remedial measures to address reasonable uncertainties regarding the

achievement of remedial objectives or uncertain time-frames in which remedial objectives will be achieved. The

reference remedy and other alternative remedies shall be developed and described in the feasibility study report in

sufficient detail to allow evaluation using the comparison criteria, but plans at construction level detail are not

required. The units of measure set forth in Appendix A may be used, as applicable, for comparison of the relevant

factors. Where appropriate, the reference remedy and an alternative remedy may incorporate different strategies for

different aguifers or portions of aquifers.

The reference remedy shall be developed based upon best engineering, geological, or hydrogeological judgment

following engineering, geological, or hydrogeological standards of practice, considering the following:

a Theinformation in the remedial investigation:;

b. Thebest available scientific information concerning available remedia technologies; and

c. Preliminary analysis of the comparison criteria and the ability of the reference remedy to comply with A.R.S. 8§
49-282.06.

At a minimum, at least two aternative remedies shall be developed for comparison with the reference remedy. At

least one of the alternative remedies must employ a remedial strategy or combination of strategies that is more

agaressive than the reference remedy, and at least one of the aternative remedies must employ aremedial strategy

or combination of strategies that is less aggressive than the reference remedy. For the purposes of this Section, a

more aggressive strategy is a strategy that requires fewer remedial measures to achieve remedial objectives, a strat-

egy that achieves remedial objectives in a shorter period of time, or a strategy that is more certain in the long term

and requires fewer contingencies. With the Department’s approval, one of the minimum required alternative reme-

dies may use the same strategy as the reference remedy but use different viable technologies or a more intensive

use of the same technology utilized in the reference remedy.

The remedia strategies to be devel oped under subsection (E) are listed below. Source control shall be considered as an

element of the reference remedy and all alternative remedies, if applicable, except for the monitoring and no action

alternatives. A strategy may incorporate more than one remediation technology or methodology, such as a plume reme-

diation strategy that consists of a combination of pumping and treating in portions of an aguifer and monitored natural

attenuation for other portions of the aquifer. The remedial strategies are:

1. Plume remediation is a strategy to achieve water quality standards for contaminants of concern in waters of the

state throughout the site.

Physical containment is a strategy to contain contaminants within definite boundaries.

Controlled migration is a strategy to control the direction or rate of migration but not necessarily to contain migra-

tion of contaminants.

Source control is a strategy to eliminate or mitigate a continuing source of contamination.

Monitoring is a strategy to observe and evaluate the contamination at the site through the collection of data.

. No action is a strategy that consists of no action at a site.

Remedial measures necessary for each alternative remedy developed under subsection (E) to achieve remedial objec-

tives or to satisfy the requirements of A.R.S. § 49-282.06(B)(4)(b) shall be identified in consultation with water provid-

ers or known well owners whose water supplies are affected by the release or threatened release of a hazardous

substance. In identifying the remedial measures, the needs of the well owners and the water providers and their custom-

ers, including the quantity and quality of water, water rights and other legal constraints on water supplies, reliability of

water supplies and any operational implications shall be considered. Such remedial measures may include, but are not

limited to, well replacement, well modification, water treatment, provision of replacement water supplies, and engineer-

ing controls. Where remedial measures are relied upon to achieve remedial objectives, such remedial measures shall

remain in effect as long as required to ensure the continued achievement of those objectives. The Department may

require financial mechanisms to provide for the cost of implementation of the remedial measures.

The Department or any person who conducts afeasibility study by agreement with the Department shall conduct a com-

parative evaluation of the reference remedy and the alternative remedies developed under subsection (E). For each alter-

native, the evaluation shall be reported in afeasibility study report and shall include:

1. A demonstration that the remedial alternative will achieve the remedial objectives.

2. Anevaluation of consistency with the water management plans of affected water providers and the general land use

plans of local governments with land use jurisdiction.

An evaluation of the comparison criteria, including:

a An evaluation of the practicability of the alternative, including its feasibility, short and long-term effective-
ness, and reliability, considering site-specific conditions, characteristics of the contamination resulting from
the release, performance capabilities of available technologies, and institutional considerations.
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An evauation of risk, including the overall protectiveness of public health and aguatic and terrestrial biota
under reasonably foreseeable use scenarios and end uses of water. This evaluation shall address:

Fate and transport of contaminants and concentrations and toxicity over the life of the remediation;
i. Current and future land and resource use;
iii. Exposure pathways, duration of exposure, and changesin risk over the life of the remediation;
Protection of public health and aguatic and terrestrial biota while implementing the remedial action and
after the remedial action; and
v. Residual risk in the aquifer at the end of remediation.
An evaluation of the cost of the remedial alternative, including the expenses and losses including capital, oper-
ating, maintenance, and life cycle costs. The cost analysis may include the analysis of uncertainties that may
impact the cost of aremedial alternative, analysis of projected water uses and costs associated with use-based
treatment, other use impairment costs of water not remediated to water quality standards, and the cost of mea-
sures such as alternative water supply or treatment. Transactional costs necessary to implement the remedial
alternative, including the transactional costs of establishing long-term financial mechanisms, such as trust
funds, for funding of an alternative remedy, shall be included in the cost estimate.
An evaluation of the benefit, or value, of the remediation. This analysisincludes factors such as:
L owered risk to human and aguatic and terrestrial biota;
Reduced concentration and reduced volume of contaminated water;

Decreased liability; acceptance by the public;

Aesthetics; preservation of existing uses;
Enhancement of future uses; and

vi. Improvements to local economies.

e. A discussion of the comparison criteria, as evaluated in relation to each other.
Based upon the evaluation and comparison of the reference remedy and the other alternative remedies devel oped under
subsection (E), a proposed remedy shall be devel oped and described in the feasibility study report. The proposed rem-
edy may be the reference remedy, any of the other alternative remedies evaluated in the feasibility study, or a different
combination of remedial strategies and remedial measures that were included in the alternative remedies evaluated in
the feasibility study. The feasibility study report shall describe the reasons for selection of the proposed remedy, includ-
ing all of the following:
1. How the proposed remedy will achieve the remedial objectives;
2. How the comparison criteria were considered; and
3. How the proposed remedy meets the requirements of A.R.S. § 49-282.06.
Any person, other than a person proposing to perform work under an agreement under A.R.S. § 49-287.03(C). may sub-
mit arequest in compliance with R18-16-413 for the Department to approve awork plan or a report for all or any por-
tion of afeasibility study. The Department shall approve awork plan for a feasibility study if the request shows that the
work will comply with this Section, community involvement activities will be performed in compliance with R18-16-
404, and the work plan provides for modifications to comply with this Section. The Department shall approve afeasibil-
ity study report if the feasibility study complies with this Section and community involvement activities have been con-
ducted under this Article.

o

=

KEE

R18-16-408. Proposed Remedial Action Plan

A.

B.

1o

Following the completion of the feasibility study report under R18-16-407(1). the Department or any person shall pre-
pare a proposed remedial action plan, except once the Department has issued a notice under A.R.S. § 49-287.03, a per-
son may prepare a proposed remedial action plan only under awritten agreement with the Department.

The proposed remedial action plan shall include the following:

1. A description of the proposed remedy.

2. Theinformation requiredin A.R.S. § 49-287.04(a).

3. A description of how the proposed remedy will achieve each of the remedial objectivesidentified in the final reme-
dial investigation report under R18-16-406(J) and how accomplishment of the remedial objectives is to be mea-

sured.

A description of all recharge, reinjection, discharge, transportation and use of remediated water as defined in

A.R.S. §49-283.01.

Notice of the proposed remedial action plan shall be provided as follows:

1. At asite where the A.R.S. 8§ 49-287.03 notice has been provided, notice shall be provided by the Department in
accordance with A.R.S. § 49-287.04(b) and the community involvement plan prepared under R18-16-404. If the
Department intends to seek recovery of costs and conduct a cost allocation proceeding for the site, the notice shall
aso include the following:

a Theinformation required by A.R.S. § 49-287.04(c).
b. A statement of costs incurred at the site by the Department prior to the date of the notice and projected future
costs for the site.

I~
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c. All necessary information regarding the opportunities to submit costs, object to costs, or respond to objections
to costs under R18-16-409, including a schedule for such submittal, review, objection and response to objec-
tion. The time period for submittal of costs shall not be less than 90 calendar days.

d. If onthebasis of new information or investigation notice is required to newly-identified parties, the notice sent
under A.R.S. § 49-287.04 shall also include the information required by this Section.

2. At aste wherethe A.R.S. § 49-287.03 notice has not been provided, the person who prepared the plan shall pro-
vide notice under R18-16-404. The notice shall include the information contained in A.R.S. 8 49-287.04(C).

Any person, other than a person proposing to perform work under an agreement under A.R.S. § 49-287.03(c), may sub-

mit a proposed remedial action plan to the Department for approval under R18-16-413. The plan may be accompanied

by a request for a determination of whether cost recovery by the Department may be appropriate under A.R.S. § 49-

287.02. If the Department determines that cost recovery by the Department is not appropriate, notice shall be provided

under subsection (C)(2).

R18-16-409. Remedial Action Costs Credit

A.

|
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Any person seeking credit against potential liability at a site may submit to the Department, within the time period
established in the notice given under R18-16-408(D). evidence of costsit hasincurred or will incur for remedial actions

undertaken at the site. The evidence of costs submitted shall include:

1. Two copies of an itemized statement of costs, including a certification by the person submitting the statement that
the statement is true, accurate and complete;
2. Sufficient supporting documentation to establish that the costs are consistent with A.R.S. § 49-282.06 and this Arti-

cle; and

|0

An agreement in which the person submitting the evidence of costs agrees to reimburse the Department for the
Department’s costs under subsection (F).

Any itemized statements of costs submitted shall be available for review at both the repository for the site and the
Department on or after the expiration of the time period established in subsection (A).

Within a reasonable period of time set by the Department but not less than 30 calendar days, any person may object in
writing to costs submitted by the Department or any other person under this Section. Written objections shall identify
the specific costs to which the party objects and shall state specific reasons for the objection. Two copies of the objec-
tions shall be submitted to the Department and one copy of the objections shall be submitted to the person whose costs
are the subject of objection.

The Department and each person who submits an itemized statement of costs shall have an opportunity to respond to
any objections within the time period specified in the notice given under R18-16-408 subsection (C) or (D). Two copies
of the response shall be submitted to the Department and one copy of the response shall be submitted to the person
objecting to the costs.

The Department shall evaluate the statements of costs submitted, any objections to such statements, or other informa-
tion available to the Department and shall approve those costs determined by the Department to be recoverable and in
substantial compliance with A.R.S. § 49-282.06. The Department shall prepare a list of these approved costs for inclu-
sion as part of the total estimated costs of the remedy in the record of decision under R18-16-410.

Any person who requests the Department’s approval of costs under this Section shall reimburse the Department for the
total reasonable cost to the Department for the review unless the Department waives all or a part of the reimbursement.
The total reasonable costs include direct and indirect costs to the Department in conducting these activities. Costs that
are reimbursed to the Department by a person that obtains the Department’s approval of costs under this Section consti-
tute remedial action costs that may be recovered from responsible parties.

The Department shall give credit not exceeding the amount of a person’s liability for the costs approved under this Sec-
tion. Nothing in this Article shall create aright of reimbursement from the fund for any costs incurred or to be incurred
at asite.

If the remedial action for which approval of costs is sought under this Section has not been previously approved by the
Department, the submittal under subsection (A) shall be accompanied by a request for approval of the remedial action
under R18-16-413.

This Section is the exclusive process for the Department to approve the costs of aremedial action, and no other Depart-
ment approval of aremedial action shall be considered as an approval of the costs of that remedial action.

R18-16-410. Record of Decision

A.

B.

After the conclusion of all required public comment periods prescribed by A.R.S. § 49-287.04, the Department shall
prepare arecord of decision regarding the proposed remedial action plan. However, any person may prepare a proposed
record of decision for consideration by the Department under R18-16-413 by submitting copies of the final remedial
investigation report, the final feasibility study report, the proposed remedia action plan, all public comments and a pro-
posed record of decision.

The record of decision shall contain the following:

1. A description of the remedy, including a description of any differences from the proposed remedial action plan.
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2. A comprehensive responsiveness summary regarding all comments received on the proposed remedial action plan.

3. A description of how the process for selecting the remedy complied with A.R.S. Title 49, Chapter 2, Article5 and
this Article, including all public comment and community involvement requirements.

4. A demonstration that the remedy selected will achieve the remedial objectives selected in R18-16-406 and will
remain in place as long as necessary to ensure continued achievement of those objectives.

5. A demonstration that the remedy selected meets the requirements of A.R.S. § 49-282.06 and this Article.

6. A timefor commencing implementation of the remedy and a specific time period for completing the remedy.

7. Thetotal estimated cost of the remedy.

8. A time-frame for review of the remedy to determine the effectiveness of the remedy in achieving the remedial

objectives.

The total estimated cost of the remedy shall include:

1. Remedial action costs other than nonrecoverable costs incurred by the Department, including credit given in a set-
tlement.

2. Remedial action costs other than nonrecoverable costs incurred by the state.

3. Remedial action costs other than nonrecoverable costs that have been approved by the Department under R18-16-
409.

4. Projected future remedial action costs other than nonrecoverable costs.

The record of decision shall be issued only by the Department. Notice of the record of decision shall be provided under
A.R.S. § 49-287.04(G) and R18-16-404.
A record of decision may be amended in accordance with A.R.S. § 49-289(B), (C), and (D).

18-16-411. Design. Implementation, Oper ation and M aintenance of the Early Response Action or Remedy.

|.3‘>5U Im
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Any person who intends to implement all or any portion of aremedy or an early response action shall obtain the Depart-

ment’s approval when reguired in either arecord of decision or under subsection (C) or (E). The design and implemen-

tation of the remedy shall conform with the remedial action plan as adopted in the record of decision.

If the remedy or an early response action includes well replacement or provision of an aternative water supply, the

Department or any person developing the design shall consult with the affected well owner or water provider. For awell

owner, the design of that portion of the remedy or early response action shall meet the well owner’s water quality and

guantity needs in accordance with A.R.S. § 49-282.06(B)(4)(b) and R18-16-407(G). For a water provider, the design of

that portion of the remedy or early response action shall:

1. Comply with laws and regulations governing the water provider’s obligations to its customers;

2. Beimplementable without significant alteration of the water provider’s existing system; and

3. Meet the water provider’s water quality and quantity needs in accordance with A.R.S. § 49-282.06(B)(4)(b) and
R18-16-407(G).

The Department’s approval of the design of any water treatment facilities is required prior to the construction as part of

the remedy or an early response action. The design shall be based on an evaluation of potential treatment system failure

that could affect public health and shall incorporate safeguards including any site-specific engineering and operation

controls necessary to assure protection of public health against such failure. The safeqguards shall incorporate, at a mini-

mum, if applicable to the technology:

1. Monitors and alarms on all key treatment system components, e.g. power, air flow.

2. Automatic termination of discharge from the treatment system when monitors detect abnormal operation of key
treatment system components.

If operation and maintenance of a remedy following completion of construction are necessary to ensure the continued

achievement of the remedial objectives, an operation and maintenance plan shall be prepared and implemented.

The Department’s approval of an operation and maintenance plan shall be required for each WQARF site where the

remedy or an early response action involves treatment of water to remove contaminants of concern at the site. The com-

munity advisory board, if one has been established for the site, shall be provided with the opportunity to comment on

the operations and maintenance plan. Notice and community involvement shall be in accordance with R18-16-404. The

operation and maintenance plan shall include:

1. Caertification by the Department that the elements of the operations and maintenance plan adequately protect public
health against treatment system failure.

2. A schedule and plan for water quality monitoring.

3. A requirement that affected water providers receive a copy of the completed application and a copy of the final per-
mit for any National Pollutant Discharge Elimination System permit for the site.

4. A processfor the treatment system operator to promptly notify potentially affected water providers of afailure of a

key treatment system component that could affect the quality of a discharge of treated water.

5. For adischarge to a water of the United States, operational, maintenance and management practices to assure

achievement of water quality discharge standards established in 18 A.A.C. 11 prior to the point of discharge for
those volatile organic compounds which are contaminants of concern at the site.
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Any person who intends to implement any portion of aremedy may request the Department to approve the design or the
operation and maintenance plan. A request for approval of a remedial design shall be submitted in accordance with
R18-16-413. The Department shall approve any remedial design that is in compliance with this Section and the reme-
dial action plan as adopted in the record of decision.

The well owner or water provider whose water use is being addressed may, in its sole discretion, elect to construct,
operate, or construct and operate the water treatment, well replacement or alternative water supply component of the
remedy or early response action which is designed to address its use. This election shall not alter the responsibility of
the Department or any person under A.R.S. Title 49, Chapter 2, Article 5 to fund all or a portion of the remedy or early
response action. The well owner or water provider shall enter into a written agreement with the appropriate person that
will govern the terms of the construction, operation or construction and operation of the water treatment, well replace-
ment or alternative water supply component of the remedy.

R18-16-412. Innovative Technologies

A.

B.

C.

The Department may approve the use of an innovative technology for a site if the Department determines that the tech-

nology has been demonstrated to be reasonably likely to achieve its objectives and meets the other criteria set forth in

this Article. Such a demonstration may be made through pilot or bench testing studies, peer reviewed studies, or other

appropriate means of demonstration. If an innovative technoloqgy is approved as part of a remedy, the remedial action

plan shall provide for a contingency in the event that the technology failsto achieve its objectives.

The Department may use monies from the WQARF fund to contract for review of an innovative technology.

The Department may provide incentives for the selection of the innovative technology that may include the following:

1. The Department may agree not to assess penalties, issue a notice of violation, pursue an order, or take other
enforcement action authorized by law for a delay that is caused by the use of the innovative technology provided
that the party conducting the remedial action remains in compliance with the plans for implementing the innovative
technology and implements a contingent remedial action in atimely manner.

2. The Department may use monies from the Water Quality Assurance Revolving Fund to finance some or all of the
use of the innovative technology.

R18-16-413. Approval of Remedial Actions Under A.R.S. § 49-285(B)

A.

el

Im

()

Any person who seeks approval of a remedial action at a site or a portion of a site on the registry under A.R.S. § 49-

285(B) shall submit awritten reguest to the Department that contains all of the following:

The name and address of the person submitting the request and the nature of the relationship of the person to the

site, if any.

Thelocation and boundaries of the site or portion of the site addressed by the remedial action

The nature, degree, and extent of the hazardous substance contamination, if known.

A description of any remedial action performed before the request is submitted.

A work plan for any remedial action to be performed after the request is submitted.

A demonstration of how the remedial action complied, or will comply, with this Article.

A proposal for public notice and an opportunity for public comment on the application for approval under this Sec-

tion. The proposal shall include a list of the names and addresses of persons whom the applicant believes to be

responsible parties under A.R.S. § 49-283 and a summary of the basisfor that belief.

An agreement in which the person requesting the approval agrees:

a.  To grant access to the Department as necessary to evaluate the request for approval.

b. To reimburse the Department for the Department’s costs under subsection (G).

9. Anorigina sed imprint and signature of a registered professional if required by the Arizona Board of Technical
Registrations under A.R.S. Title 32, Chapter 1 and the rules made under that Chapter.

A request for approval under this Section may be combined with a no further action request under R18-16-414.

The Department may request additional information necessary to evaluate or to take action on the request for approval.

The Department shall provide notice of the request for approval and of the opportunity to comment on the request for

approval.

The Department shall, after considering public comments, approve a remedial action under this Section if the Depart-

ment determines that the remedial action isin substantial compliance with this Article. The Department’s approval shall

be in writing and shall state the basis for the approval.

The Department may deny approval of a remedial action under this Section if the remedial action does not meet the

requirements of this Article, may request additional information, may request modification of the remedial action, or

may condition approval of the remedial action on maodifications necessary to achieve substantial compliance with this

Article.

The person making the request for approval shall reimburse the Department for the total reasonable cost of the Depart-

ment’s review and action under this Section, including costs of notices, unless the Department waives all or part of the

reimbursement. The total reasonable costsinclude direct and indirect costs to the Department in conducting these activ-

ities.

=

e N
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Approva of aremedia action under this Section does not constitute approval of the costs of conducting the remedial
action.

A remedial action approved by the Department under this Section shall be deemed to be in substantial compliance with
this Article. The Department’s approval under this Section is not required to preserve any right to recover remedial
action costs under A.R.S. § 49-285.

R18-16-414. Determination of No Further Action

A.

o 1w

The Department shall determine that no further action is necessary at asite or a portion of asiteif, based upon the infor-

mation submitted under A.R.S. § 49-287.01, the Department finds that the site or portion of the site does not present a

significant risk to the public health, welfare, or the environment. The determination may be made by the Department

based upon any of the following:

1. A finding by the Department that the requirements of A.R.S. 8 49-152 and 18 A.A.C. 7, Article 2 have been met
shall be sufficient to support a determination that no further action is necessary for soils at the site or a portion of
the site.

2. A finding by the Department that no hazardous substances at the site or a portion of the site have impacted or will

impact groundwater shall be sufficient to support a determination that the site or a portion of the site does not

present a significant risk to groundwater.

The determination of no further action for waters of the state at a site or a portion of the site may be made by the

Department based upon any of the following:

a A finding that the site or portion of a site has been remediated under a Title 49 program other than A.R.S. Title
49, Chapter 2, Article 5.

b. A finding that the release of a hazardous substance does not and will not exceed water quality standards in
Title 18, Chapter 11 or if there is no water guality standard, arisk level approved by the Department to protect
public health, welfare, and the environment.

c. A finding that thereis no current or reasonably foreseeable use of water that would be impaired by the release,
as determined by information collected under R18-16-406.

A determination of no further action for a site or a portion of a site shall be published in the registry.

If the remedial action for which a no further action determination is sought under this Section has not been previously

approved by the Department, the submittal under subsection (A) may be accompanied by a request for approval of the

remedial action under R18-16-413.

|0

R18-16-415. Soil Remediation

A.

|

1

D.

Soil remediation may be conducted as part of aremedy selected under R18-16-410 or may be conducted by any person
at asite or portion of asite on the registry prior to the selection of aremedy if the following requirements are met:

The soil remediation is performed in accordance with A.R.S. § 49-152 and 18 A.A.C. 7, Article 2.

Community involvement activities are conducted in accordance with R18-16-404.

A notice of remediation under R18-7-209 is prepared and submitted to the Department before the remediation is
conducted. The notice of remediation shall be accompanied by awritten report including the information described
in R18-16-406(C)(1). (2). and (3). If the Department has issued a notice under A.R.S. 8§ 49-287.03 for the site or
portion of asite, the notice of remediation shall be submitted to the Department 15 calendar days before commenc-
ing the remediation or, if the remediation has commenced prior to the Department’s notice, within 15 calendar days
after the Department’s notice is given.

Submission of the information required under subsection (A) to the Department shall not be considered to be an
approval of the soil remediation. Approval of a work plan for soil remediation work to be performed or approval for
remediation performed under this Section may be obtained by submitting a request under R18-16-413. The Department
shall approve the request if the request demonstrates that the soil remediation was conducted in accordance with this
Section.

The Department may request any additional information regarding the soil remediation in accordance with A.R.S. § 49-
288.

The Department may include information regarding soil remediation conducted under this Section in a record of deci-
sion for aremedy for the site or portion of the site under R18-16-410.

(S

R18-16-416. Satisfaction of Settlement Agreement and Achievement of Remedial Objectives

A.

|

If the Department entersinto a settlement under A.R.S. 8§ 49-292 with a person who agrees to perform all or any portion
of the remedy, the settlement agreement shall include criteria to determine when the work required by the settlement
agreement is completed. A party to the settlement agreement who has performed all or a portion of a remedy may
request a determination that the required work has been completed. The request shall describe how the requirements of
the settlement agreement have been satisfied. The Department may require additional information to consider the
request.

Any person may request that the Department determine whether each of the remedial objectives for the site have been
satisfied and will continue to be satisfied. The request shall demonstrate how the remedial objectives have been satis-
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fied in accordance with the remedy and will continue to be satisfied, including information regarding any financial
mechanisms in place to ensure the continued satisfaction of the remedial objectives. The Department may require addi-
tional information to consider the request. The Department shall issue notice of the request and provide an opportunity
for public comment. Based upon the request and the public comments, the Department shall issue a written determina-
tion to approve or deny the request. If the request is approved, the written determination shall identify all actions that
must continue to be taken to continue to satisfy the remedial objectives for the site.

Following an approval under subsection (B), the Department shall not undertake or reguire additional remedial action
under this Article for the site or portion of the site other than the actions stated in the determination under subsection
(B). However, the Department may reopen an investigation and take or require additional remedial action for any of the
following reasons:

On discovery of new information which would result in the potential denial of arequest under subsection (B).
That information submitted to the Department under subsection (B) was inaccurate, misleading, or incompl ete.
The reopening of an investigation or the taking of aremedial action isnecessary to respond to arelease or the threat

of arelease of ahazardous substance that may present an imminent and substantial danger to the public health, wel-
fare, or the environment.

1o

[N =

Appendix A.Sandard M easurementsfor Comparison of Remedial Alternatives

Plume Char acterization Typical Units
Length feet

Width feet

Depth (thickness) feet

Areal extent acres
Volume acre-feet
Plume |eading edge advancement rate feet/year
Plume volume expansion rate acre-feet/year
Contaminant and Source Characterization

Probable contributing sources (number)
Number of contaminants (number)
Maximum concentration of each contaminantug/I
Contaminant concentration vs. MCL ratio
Contaminant mass in plume pounds
Weighted average contaminant

concentration in plume ua/l

If present, estimated mass of LNAPL pounds

If present, estimated mass of DNAPL pounds
Sorbed contaminant mass in plume pounds
Rate of downgradient contaminant

mass transport pounds/year
Remedial Efficiency

Contaminant mass naturally degraded pounds/year
Contaminant mass removed

through remediation pounds/year

Groundwater removed through remediation acre-feet/year
Groundwater added (injected)

by remediation acre-feet/year
Net groundwater removed/added acre-feet/year
Groundwater removed per year vs. plume

volume expansion per year percentage
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Contaminant mass removed per year vs.
pre-remedial contaminant mass

transported downgradient per year percentage

Time per first log cycle decline .

in average concentration years per log cycle decline
Cost Efficien

Contaminant mass removal $ per pound

Groundwater removal $ per acre-foot

Cost per first cycle decline .

in average concentration $ per log cycle decline

ARTICLE 5. INTERIM REMEDIAL ACTIONS

R18-16-501. Definitions
In addition to the definitions set forthin A.R.S. 8 49-281, the following definitions shall apply in this Article, unless the con-

text otherwise reguires:

“Abandoned well” means awell that has been permanently sealed or closed with cement or a cement-bentonite mixture
that cannot be re-entered except by redrilling the wellbore, or awell that has been formally abandoned under R12-15-
816.

“Currently supplies water” means a well that supplies water at the time the request for interim remedial action is
submitted to the Department. Wells that supply water as needed to meet demand, including wells that serve water on an
infrequent basis, are considered to currently supply water under this definition.

“Department” means the Arizona Department of Environmental Quality.

“Interim remedial action” means an action taken by the Department or by a well owner or operator under A.R.S. § 49-
282.03.

“Part of apublic water system” means awell that is owned or operated by an operator of a public water system, but has
not been abandoned. A well that has been capped. air gapped or closed due to contamination, but not abandoned, shall
be considered part of apublic water system.

“Public water system” has the same meaning as defined in 42 U.S.C. 8 300(f).

“Reqgistry sites’ means sites that have been investigated and placed on the Water Quality Assurance Revolving Fund
registry of sites.

“Remedy” has the same meaning as defined in A.R.S. § 49-281(13).

R18-16-502. Eligibility

A.

B.

A well is eligible for consideration for funding or performance of interim remedia action if a remedy has not been

selected and the well meets the following criteria:

1. The well currently supplies water for municipal, domestic, irrigation, or agricultural use or is currently part of a
public water system;

2. Thewell produces water, or in the reasonably foreseeable future will produce water, that is not fit for its current or
reasonably foreseeabl e end-use without treatment due to the release of hazardous substances at or from asite on the
registry; and

3. Thewell isnot an abandoned well.

Only costs directly related to an interim remedial action approved by the Department are eligible for funding from a

grant from the Water Quality A ssurance Revolving Fund. Costs incurred by any person after the date of submittal of a

complete request which meets the requirements of R18-16-503 are eligible for funding if the request and proposed

interim remedial action are subsequently approved by the Department. Costs incurred by any person prior to the
submittal of arequest under R18-16-503 are not reimbursable by the Department.

R18-16-503. Request for Interim Remedial Action

A.

Any person may request that the Department perform or provide a grant for an interim remedial action. The request
shall be in writing and shall include a statement describing the eligibility of the well under R18-16-502 and a statement
describing the reasons why interim remedial action is appropriate considering the factors in R18-16-504(A)(1) through
4). The request shall also include all of the following information that is in the possession of or is readily available to
the person submitting the request:
1. A description of thewell, including its location, Arizona Department of Water Resources registration number, con-
struction details, and water production history.
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An explanation of any water rights associated with the well and uses of the well, including any guality and quantity

requirements associated with the end use of the water.

Any available water quality and water level data from the requesting party’s wells that are the subject of the

reguest.

Information that demonstrates that the well is contaminated or threatened by contamination from arelease of haz-

ardous substance from aregistry site.

A proposal for interim remedial action, including a description of the proposed action, a schedule for implementa-

tion, and an estimate of the cost of the action.

A description of reasonable alternate interim remedia actions, costs associated with each aternative, and docu-

mentation supporting a finding that the proposed interim remedial action is the minimum necessary to address the

loss or reduction of available water until aremedy is selected.

A description of any impacts the loss of the well would have on any assured water supply designation or any ade-

quacy statement under 12 A.A.C. 7, Article 15, or on the ability of the water system to meet itslegal obligations or

its customer or user needs.

8. A description of the person’s interest in the well and any limitations on the owner or operator’s legal rights to use
the well.

If the person requesting interim remedial action intends to perform all or part of the remedial action work, the Depart-

ment may require submittal of a detailed work plan for the proposed action.

[~

[

o

[~

R18-16-504. Review and Approval of Requestsfor Interim Remedial Action

A.

O

m e

[m

The Department shall approve or deny requests for interim remedial action or request modifications to the proposal
based on the following:

1. Whether immediate action may prevent contamination of the well.

2. Whether immediate action is necessary to provide for supply of water because contamination of the well is immi-
nent.

3. Whether the well is currently contaminated, and there are water supply needs including needs related to drought or
emergency supply that would be addressed by the well but for the contamination.

4. Whether the well is critical to the ability to satisfy the water supply needs of the well’s users, including drought or
emergency supply needs.

5. Whether the proposed action or alternative actions are the minimum necessary to address the loss or reduction of
water.

6. Whether a proposed action islikely to be inconsistent with the final remedy.

7. Any information that might reasonably suggest that the party requesting the interim remedial action is responsible
for the release of hazardous substances contaminating the well.

8. Funding considerations of the Department.

he Department may gather additional information before making a decision under subsection (A).

The Department shall condition approval of the request for interim remedia action upon execution by the requesting

party of the following:

1. A reimbursement agreement under R18-16-505(C).

2. Anagreement, as appropriate, to provide the Department access to the property at reasonable times for the purpose
of conducting or overseeing the interim remedial action or to gather information necessary to evaluate the interim
remedia action.

If any person other than the Department performs the work, the Department shall require that person to submit con-

tracts, invoices or other evidence that the work was performed.

The Department may initiate an early response action in lieu of granting the request for interim remedial action if the

requested remedial action meets the requirements of R18-16-405.

An interim remedial action shall be the minimum action necessary to address the loss or reduction of water available to

well users during the period before selection and implementation of a final remedy at a site. The Department may

approve an action that provides a permanent solution to the water supply problem if atemporary solution is unavailable,
more expensive, or incapable of fully addressing the problem during the period before a final remedy is implemented
for the site.

R18-16-505. Reimbur sement

A.

B.

If, in the record of decision, the Department determines that the interim remedial action taken was not necessary, based

on criteria established in A.R.S. § 49-282.06, the Department shall reguire the person requesting the interim remedial

action to reimburse all costs incurred in taking that action.

A person requesting the interim remedial action who is later determined by the Department to be a responsible party
contributing to the contamination of the affected well shall reimburse the Department for all costs incurred by the
Department in conducting or funding the interim remedial action.
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C. The Department shall provide the person requesting the interim remedial action with a reimbursement agreement that
clearly states the conditions under which the person requesting the interim remedial action must reimburse the Water
Quality Assurance Revolving Fund. The person requesting the interim remedial action shall execute the reimbursement
agreement as a prerequisite to approval of the interim remedial action. The Department may require that the person

reguesting the interim remedial action provide financial assurance for the obligation to reimburse the Water Qualit

Assurance Revolving Fund.
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	Parties who conduct work at a site must comply with the community involvement plan if one has pre...
	The rule specifies minimum requirements for conducting community involvement activities without a...
	R18�16�405. Early Response Actions
	Early response actions (ERA) are certain remedial actions initiated by the Department or any pers...
	An ERA is not intended to replace the process for selecting a remedy. Depending on when the ERA i...
	The method or technology used to implement the early response action is selected based upon best ...
	A person conducting an ERA must notify the Department, in writing, of the action. If the Departme...
	If immediate action is necessary to address a current risk to public health or the environment, t...
	This rule also provides a process for a person to obtain an approval of an ERA or a work plan to ...
	R18�16�406. Remedial Investigations
	A remedial investigation (RI) is conducted to assess the conditions at a site or portion of a sit...
	A work plan must be developed and implemented for all or any portion of a remedial investigation ...
	In some instances, a risk evaluation may be conducted as part of the information collection stage...
	Aside from determining the extent of the contamination, the most critical component of the RI and...
	In order to establish remedial objectives, information is collected regarding the present and rea...
	For remedial objectives used to select a soil remedy, the land owner determines the type of land ...
	For landfill or other similar sites, the land owner may establish the reasonably foreseeable uses...
	For surface water or groundwater, uses likely to occur within one hundred years will be evaluated...
	After the extent of contamination and the uses of land and waters are determined, a draft remedia...
	If the remedy will only address soils or will only address other sites where waters of the state ...
	If the remedy will address waters of the state, the Department holds one or more public meetings ...
	After the meeting the Department prepares a report of the proposed remedial objectives. The remed...
	The Department then prepares a final remedial investigation report containing the results of the ...
	This process for establishing remedial objectives for a site is quite different than the process ...
	Remedial objectives described in this rule are based on uses determined by the community and are ...
	R18�16�407. Feasibility Study
	Using the information collected during the remedial investigation, a feasibility study (FS) is co...
	The Department or any person may perform all or any portion of a feasibility study. However, afte...
	A work plan must be developed and implemented for all or any portion of an FS. The work plan must...
	FS requirements vary depending on whether the subject of the remediation is soils, landfills that...
	For affected or threatened waters of the state, a reference remedy and at least 2 alternative rem...
	The reference remedy is developed using best professional judgement considering available remedia...
	The reference remedy and the alternative remedies are then compared to each other based on practi...
	The process and reasons for selecting a proposed remedy are described in an FS report. The FS rep...
	This FS process is different than the process that was previously used in the WQARF program and i...
	R18-16-408. Proposed Remedial Action Plan
	The proposed remedial action plan (PRAP) informs the public and potentially responsible parties o...
	If the Department intends to seek recovery of costs and conduct a cost allocation proceeding, the...
	The rule also provides a process for a person to prepare a proposed remedial action plan. Notice ...
	R18-16-409. Remedial Action Costs Credit
	This Section provides a process for parties to obtain credit against their share of potential lia...
	The person seeking the credit must submit an itemized statements of costs incurred or to be incur...
	Any person who requests approval of costs must reimburse the Department for the total reasonable ...
	The Department evaluates the costs and objections and approves those costs determined to be in su...
	This process is the only way for a party to obtain approval of their remedial action costs. Depar...
	R18-16-410. Record of Decision
	After receiving comments on the proposed remedial action plan and any information from potentiall...
	Notice of the availability of the ROD is provided to each person who commented on the proposed re...
	R18-16-411. Design, Implementation, Operation and Maintenance of the Early Response Action or Remedy
	The design and implementation stage includes the development of the engineered design of the sele...
	If the remedy or an early response action includes well replacement or a provision for an alterna...
	The design of any water treatment facilities as part of the remedy or an early response action mu...
	A period of operation and maintenance of a remedy may follow the design and construction activiti...
	The Department’s approval of an operations and maintenance plan is required for each site where t...
	Any person may implement all or any portion of a remedy with the Department’s approval. A process...
	R18-16-412. Innovative Technologies
	This Section deals with approvals and incentives for innovative technologies used to characterize...
	If an innovative technology is approved as part of a remedy, the remedial action plan shall provi...
	Because innovative technologies may reduce the cost of the cleanup or accelerate the cleanup sche...
	R18-16-413. Approval of Remedial Actions Under A.R.S. § 49-285(B)
	This Section describes the process for a person who performs work at a site or a portion of a sit...
	The Department previously proposed two options regarding the availability of approvals under this...
	A person seeking approval for a remedial action must submit a written request to the Department. ...
	The Department may approve, deny, request additional information, request modifications, or may c...
	R18-16-414. Determination of No Further Action
	This Section identifies when no further action is necessary at a site or a portion of a site and ...
	Any person may submit a written request to the Department for a determination that the site or a ...
	The Department may request additional information from the requesting party before acting on the ...
	After considering the information and any public comments, the Department must make a decision on...
	A determination of no further action means that the Department cannot conduct or require further ...
	R18-16-415. Soil Remediation
	This Section provides the requirements for soil remediations conducted prior to the selection of ...
	A person conducting a soil remediation, under this Section, must meet the Soil Remediation Standa...
	A person may apply to the Department for approval of soil remediation work and the Department sha...
	The process described in this Section should not be confused with the early response actions desc...
	R18-16-416. Satisfaction of Settlement Agreement and Achievement of Remedial Objectives
	This Section establishes a process to obtain a determination from the Department that the work re...
	Any person may request that the Department determine remedial objectives for the site have been s...
	A determination that remedial objectives for the site have been satisfied and will continue to be...
	This determination is different from a determination of no further action. A determination of no ...
	R18-16-501 through R18-16-505. Interim Remedial Actions
	Among the revisions to the WQARF statute was a new mandate that final remedies address all wells ...
	While early response actions described in R18-16-405 also deal with remedial actions conducted pr...
	R18-16-501. Definitions
	Terms with specific application to the interim remedial action rules are found in this Section.
	R-18-16-502. Eligibility
	A well may be considered for funding or performance of interim remedial action if a remedy has no...
	Only costs directly related to an interim remedial action approved by the Department are eligible...
	R18-16-503. Request for Interim Remedial Action
	Any person may request that the Department perform or provide a grant for an interim remedial act...
	R18-16-504. Review and Approval of Requests for Interim Remedial Action
	This Section sets out the factors that the Department will consider in its decision to approve or...
	An interim remedial action must be the minimum action necessary to address the loss or reduction ...
	The Department shall condition approval of the request for interim remedial action upon execution...
	The Department’s approval or denial of any interim remedial action is completely discretionary an...
	R18-16-505. Reimbursement
	The person requesting the interim remedial action must reimburse the WQARF fund for all costs inc...
	The Department must provide the person requesting the interim remedial action with a reimbursemen...

	7. A reference to any study that the agency proposes to rely on in its evaluation of or justifica...
	None

	8. A showing of good cause why the rule is necessary to promote a statewide interest if the rule ...
	Not applicable. This rule will not diminish a previous grant of authority of a political subdivis...

	9. The preliminary summary of the economic, small business, and consumer impact:
	Not applicable. This rulemaking is exempt from the provisions of Title 41, Chapter 6, Article 3 u...

	10. A description of the changes between the proposed rules, including supplemental notices, and ...
	To increase the clarity and understandability of the rules various grammar, punctuation, format a...
	In addition, the Department initiated a number of changes intended to clarify the intent of the r...
	R18-16-201(D) was amended to provide for the collection of information from governmental agencies...
	In R18-16-401, the definition of “remedial strategy” was simplified by eliminating the 6 examples...
	In R18-16-401, definitions of the terms “remedy” and “vadose zone” were added for the purposes of...
	The Department reorganized and redrafted R18-16-403 and R18-16-404 for improved clarity and reada...
	R18-16-404 is now titled “Community Involvement Requirements” and establishes the requirements fo...
	R18-16-405(A) is amended to clarify that the defining characteristics of an early response action...
	R18-16-405(B)(1) is amended to require that early response actions be based on consideration of t...
	R18-16-405(H)(1) is amended to incorporate the requirements contained in A.R.S. § 49-282.06(A) wh...
	R18-16-406(A)(1) is amended to clarify that a remedial investigation establishes the nature and e...
	R18-16-406(B) was divided into subsections and reorganized. The requirements under this rule did ...
	R18-16-406(C)(3) is amended to clarify that the field investigations authorized in this Section c...
	R18-16-406(F) previously required that local governments be provided with copies of the draft rem...
	R18-16-406(H) is amended to require a person, other than the Department, who prepares a draft rem...
	R18-16-406(J) is amended to require a person, other than the Department, who prepares a final rem...
	R18-16-407(B) was divided into subsections and reorganized. The requirements under this rule did ...
	R181-6-407(H)(3)(b) is amended to clarify that the evaluation authorized under this subsection co...
	407(H)(3)(b)(iv) is amended to clarify that the evaluation authorized under this subsection consi...
	R18-16-410(A) is amended to clarify the Department’s intent that preparation of a proposed record...
	R18-16-410(B)(8) is amended to state that the purpose of the projected review of the remedy is to...
	R18-16-413(F) was amended to conform the rule to the requirements established in A.R.S. § 49-285(...
	R18-6-414(A)(1) is amended to state that a no further action determination may be based on compli...
	414(A)(3)(a) is amended to state that a no further action determination may be based on remediati...
	414(A)(3)(b) is amended to clarify that the finding required under the subsection regards the rel...
	In the proposed R18-16-501, the term “abandoned” meant a well that has certain characteristics. T...
	R18-16-502(A)(3) has been amended to read “The well is not an abandoned well.”

	11. A summary of the principal comments and the agency response to them:
	GENERAL COMMENTS
	1. Endorsement of Rules
	Comment: The Department received several comments in support of the proposed rules and the proces...
	Analysis: The Department appreciates the comments. The Department held hundreds of meetings with ...
	Response: No change to the rules.
	2. Rulemaking Process
	Comment: A general presumption has been openly discussed during the rule development process that...
	Despite the fact that the Legislature included a proviso that interim WQARF rules are exempt from...
	A de facto adoption of final rules also arbitrarily circumvents the checks and balances of the fo...
	Analysis: The Department strongly disagrees with the notion that the proposed rules were drafted ...
	While the Department was authorized to adopt CERCLA rules, guidance, or procedures under A.R.S. §...
	The complexity of the rules and the length and difficulty of the development process are the dire...
	Public participation in the development of these rules was extensive. The Department held hundred...
	The Department shares the commenter’s regret that funding considerations required the discontinua...
	Response: No change to the rules.
	R18-16-201 and R18-16-202. PRELIMINARY INVESTIGATIONS AND SITE SCORING
	R18-16-201. Preliminary Investigations
	1. Notification of Termination of a Preliminary Investigation
	Comment: Water providers within the same groundwater sub-basin as a potential WQARF site should b...
	Analysis: The Department agrees that if notification of the preliminary investigation (PI) has be...
	Response: A new R18-16-201(F) is added as follows:
	F. The Department shall notify affected water providers of the termination of a preliminary inves...
	2. Standards for Termination of Preliminary Investigation
	Comment: The general reference to “water quality standards” in R18-16-201(E)(2)(b) should be stat...
	Analysis: The Department agrees that the standards referenced should include specific citations t...
	Response: R18-7-201(E)(2) is revised as follows:
	b. Based on valid sampling data, that the release or threatened release of a hazardous substance ...
	3. Notification of Initiation of a Preliminary Investigation
	Comment: The reference to “water provider” in the second sentence of R18-16-201(F) should be chan...
	Analysis: The Department agrees.
	Response: Renumbered R18-16-201(G) is revised as follows:
	G. If the Department does not terminate or suspend a preliminary investigation under subsections ...
	4. Preliminary Investigation Report
	Comment: Is the report required in R18-16-201(H) the same as the draft site registry report refer...
	Analysis: The report required in R18-16-201(H) (now R18-16-201(I)) is not the same as the draft s...
	Preparation of the preliminary investigation (PI) report is one of many tasks described in these ...
	The Department agrees that it would be helpful to specify that the information to be included in ...
	In regard to providing copies of the PI report to water providers, the Department provides copies...
	Response: R18-16-201(H), R18-16-201(I), and R18-16-201(J) (now R18-16-201(I), R18-16-201(J), and ...
	2. Prepare a draft site registry report under A.R.S. § 49-287.01(B).
	R18-16-301 and R18-16-302. PUBLIC INFORMATION
	R18-16-301. Public Information
	1. Minimum Requirements
	Comment: R18-16-301(A), (B), and (C) are all comprised of extremely long sentences. These sentenc...
	Analysis: The Department agrees that R18-16-301(A) and R18-16-301(B) are long and potentially con...
	Response: R18-16-301(A) and (B) are revised as follows:
	2. Repository Locations
	Comment: Councils of governments should be added to the repository locations in R18-16-302(B) to ...
	Analysis: R18-16-302(B) specifies that public information repositories may be located in a public...
	Response: No change to the rule.
	R18-16-401 through R18-16-416. REMEDY SELECTION
	General Comments
	1. Different Approaches Under WQARF and UST
	Comment: There appears to be different approaches that ADEQ is developing to approve water cleanu...
	Analysis: The remediation approaches developed for the WQARF program and the UST program are diff...
	In contrast, WQARF sites are contaminated with numerous hazardous substances, particularly solven...
	The UST program is also designed for owners and operators to remediate the site and, for those el...
	The WQARF Remedy Selection Rules also provide for parties to conduct work. However, WQARF is not ...
	Response: No change to the rules.
	2. Registered Professional
	Comment: The proposed rules make many references to reports that are either created by or submitt...
	Analysis: The requirements of A.R.S. § 32-101 et seq. are in effect regardless whether it is stat...
	Response: A new R18-16-413(A)(8) will be added as follows:
	8. An original seal imprint and signature of a registered professional if required by the Arizona...
	3. Liability for Water Providers
	Comment: ADEQ should retain that water providers (who are non-responsible parties) are not fiscal...
	Analysis: These rules do not address liability. Responsible party issues are addressed in A.R.S. ...
	Response: No change to the rules.
	R18-16-401. Definitions
	1. Hazardous Substance
	Comment: The term “hazardous substance” is used throughout the proposed rules (e.g., in the propo...
	Although petroleum releases can, in very limited circumstances, be addressed under WQARF pursuant...
	Analysis: The Department agrees that the term “hazardous substances” should be defined to incorpo...
	Response: R18-16-401 will be revised by adding the following:
	“Hazardous substances” has the same meaning as in A.R.S. § 49-281(8).
	2. Water Provider
	Comment: Under the proposed rules, “water provider” is defined as the owner or operator of a publ...
	While it appears that there are certain benefits to be gained from being included in the definiti...
	Analysis: The Department did not intend to exclude irrigation and water conservation districts fr...
	Response: The definition of water provider will be revised as follows:
	“Water provider” means the owner or operator of a public water system, an agricultural improvemen...
	3. Transition Site
	Comment: The definition of “transition site” should be deleted from R18-16-402 and added to the l...
	Analysis: The term “transition site” only appears in R18-16-402. Although the definition of “tran...
	Response: No change to the rule.
	R18-16-402. Applicability
	1. Betterment
	Comment: The second sentence in R18-16-402(B) is too long to clearly discern its meaning.
	Analysis: The Department believes that the language clearly indicates that a property owner, a we...
	Response: No change to the rule.
	2. Transition Sites
	Comment: A distinction should be made between a site where the work began after the adoption of t...
	It is unfair, inappropriate, and not cost-effective to require a person who has substantially com...
	Sites that meet the following conditions should be exempt from the requirements of the proposed r...
	Alternatively the approval of the previously submitted RI/FS reports could be conditioned on the ...
	Analysis: A.R.S. § 49-282.06 requires the Department to adopt rules and provides requirements tha...
	However, R18-16-402 does provide a process to transition sites being cleaned up under the old WQA...
	Response: No change to the rule.
	R18-16-403. Scope of Work, Fact Sheet, Outline of the Community Involvement Plan, and Notificatio...
	1. Ecological Receptors
	Comment: At several points in the proposed rules, reference is made to ecological receptors or ec...
	ADEQ has at times convened a stakeholder group to look at ecological risk issues. Has that group ...
	Analysis: The Department has in the past convened stakeholders groups to discuss ecological risk ...
	Response: No change to the rule.
	2. Endorsement of Community Involvement Process
	Comment: The Department should be commended for recognizing the importance of strong, open public...
	Analysis: The Department appreciates the comment and agrees that effective community involvement ...
	Response: No change to the rule.
	3. Interested Persons
	Comment: “Interested persons” is used throughout R18-16-403(I). This term should be defined.
	Analysis: Part of the purpose of the community involvement plan (CIP) developed under R18-16-403(...
	In general, the Department first identifies interested persons after the notification under A.R.S...
	Response: No change to the rule.
	4. Newsletter Recipients
	Comment: Councils of governments should be added to those who are provided newsletters in R18-16-...
	Analysis: The rule is intended to include councils of government if they are an interested person...
	Response: No change to the rule.
	R18-16-404. Community Involvement Requirements
	No comments were received on this Section.
	R18-16-405. Early Response Actions
	1. Additional Guidance Needed
	Comment: Additional guidance is needed on the evaluation of proposals for early response actions.
	Analysis: The Department agrees that guidance documents will be helpful in the implementation of ...
	Response: No change to the rule.
	2. Rebuttable Presumption
	Comment: R18-16-405(l) contains a rebuttable presumption that wells are threatened by contaminati...
	Analysis: This rebuttable presumption was added to enable early response actions to be self imple...
	Response: No change to the rule.
	3. Early Response Action Criteria
	Comment: Please clarify the use of the term “address” in relation to current risks in R18-16-405(...
	Analysis: The term “address”, as used in R18-16-405(A), is intentionally broad. An early response...
	Response: No change to the rule.
	4. A.R.S. § 49-287.03 Notice
	Comment: In R18-16-405(G), what is meant by “a site covered by a notice issued by the Department ...
	Analysis: The Department agrees that a site “covered” by this notice is unclear. Under A.R.S. § 4...
	Response: R18-16-405(G) will be revised as follows:
	R18-16-406. Remedial Investigations
	1. Guidance Needed
	Comment: Successful implementation of this rule depends upon development by ADEQ, with stakeholde...
	1. Under the proposed rule, a remedial investigation under WQARF will require collection of infor...
	2. Explicit, publicly available guidance is necessary regarding development of remedial objective...
	3. Additional guidance is needed on the remedial objectives applicable to landfills (the “no bett...
	Analysis: The Department agrees that guidance documents will be helpful in the implementation of ...
	Response: No change to the rule.
	2. Consultation With Water Providers
	Comment: The Department received numerous comments in support of the provisions in R18-16-406(D) ...
	Another comment suggested that water providers communicate directly with water users and thus mus...
	Other comments indicated that the requirement to consult with water providers is crucial. Water p...
	Analysis: The Department agrees that consultation and collaboration with water providers is a cri...
	Response: No change to the rule.
	3. Definition of Reasonably Foreseeable Use
	Comment: The Department received a few comments on the definition of reasonably foreseeable uses ...
	Another commenter indicated that the phrases “reasonably foreseeable,” “reasonable time,” and the...
	The commenter also indicated that the rule fails to provide specific guidance as to what types of...
	Analysis: The Department agrees that the last phrase, “within a reasonable time period” of the de...
	In regard to further refining the term “reasonably foreseeable,” the Department agrees that it me...
	These uses are listed in the draft remedial investigation report and subjected to public comment....
	The Department believes that in light of the extensive community involvement process outline abov...
	Response: R18-16-406(D) is revised as follows:
	4. Reasonably Foreseeable Uses of Water; 100 Year Time-frame
	Comment: The Department received several comments on the 100 year time-frame for reasonably fores...
	Another comment questioned the basis for using 100 years used to determine reasonably foreseeable...
	Analysis: The Department agrees that the determination of reasonably foreseeable uses of water sh...
	It is not the Department’s intention for this presumption to apply to sites other than WQARF or t...
	Response: No change to the rule.
	5. Solicitation of Land and Water Use Information
	Comment: The fourth sentence of R18-16-406(D) currently allows the person performing the remedial...
	Analysis: The Department disagrees that this solicitation of information should be required. The ...
	In the event that the person performing the RI does not solicit information from all the necessar...
	Response: No change to the rule.
	6. Presumptive Uses of Water
	Comment: A.R.S. § 49-282.06 allows, but does not require, ADEQ to approve a remedial action that ...
	Analysis: The Department, with extensive stakeholder participation, determined that a burden of p...
	Response: No change to the rule.
	7. Uses of Surface Water
	Comment: Beneficial uses for surface water in R18-16-406(D)(2) should always include instream-flo...
	Analysis: R18-16-406(D)(2) currently provides for collection of information regarding current and...
	However, it is not clear that every water provider in a surface water sub-basin will be an affect...
	Response: R18-16-406(D)(2) is revised as follows:
	2. Information regarding current and reasonably foreseeable uses of water for each segment of sur...
	8. Impacted Land
	Comment: Please define the term “impacted” in the last sentence of R18-16-406(D)(3).
	Analysis: The term “impact” is used throughout the rules to mean an effect or influence. For exam...
	In R18-16-406(D), “impact” is intended to have a broad meaning. At this stage of the remedial inv...
	Response: No change to the rule.
	9. Draft Remedial Investigation Report
	Comment: Please define “sufficient” used in the first sentence of R18-16-406(F).
	Analysis: The term “sufficient” is a general term used to ensure the collection of adequate infor...
	Response: No change to the rule.
	10. Reliance on Water Management Plans
	Comment: The Department received several comments on the requirement in R18-16-406(I)(3) for reme...
	In contrast, another commenter suggested that it is arbitrary to rely on only one interested part...
	The commenter indicated that population and water use predictions may be unreliable for determini...
	The commenter also stated that laws affecting the future uses of water (i.e., the Endangered Spec...
	Finally, the commenter believes that the rules dilute the Legislature’s intent to relieve the res...
	Analysis: The Department agrees that it is crucial for the remedial objectives, and thus the reme...
	The Department disagrees that water providers are solely responsible for determining the current ...
	In regard to estimating future population and water uses, the Department agrees that it is diffic...
	The Department strongly disagrees that the rules do not meet the requirement in A.R.S. § 282.06(D...
	Response: No change to the rule.
	11. Reliance on Land Use Plans
	Comment: The requirement in R18-16-406(I)(3) for remedial objectives to be generally consistent w...
	Conflicting uses between adjacent government entities may also impede the future land use process...
	Analysis: The requirement for remedial objectives to be generally consistent with land use plans ...
	Response: No change to the rule.
	12. Minimum Criteria for Water Management Plans
	Comment: Since the proposed rules require the use of water management plans to develop remedial o...
	If the WQARF site is within an Active Management Area (AMA), the water management plan should als...
	Analysis: The Department agrees that criteria to evaluate water management plans would be benefic...
	Response: No change to the rule.
	13. Criteria for Remedial Objectives
	Comment: The criteria for selecting remedial objectives in R18-16-406(I)(4) is insufficient in id...
	The remedial objectives should be based on specific legal guidelines already established for expo...
	Analysis: The Department disagrees that remedial objectives should be based on specific legal gui...
	Instead of focusing on setting cleanup standards in the aquifer or surface water, the rules requi...
	Response: No change to the rule.
	14. Time-frame for Remedial Objective Meeting
	Comment: The Department’s discretion in R18-16-406(I)(1) regarding the time-frame to hold a publi...
	Analysis: The Department would likely consult with the CAB to set the date. However, A.R.S. § 49-...
	Response: No change to the rule.
	15. Remedial Objective Report
	Comment: Instream flow should be considered as one of the beneficial uses of waters of the state ...
	Analysis: The Department agrees that instream flow is a beneficial use of waters of the state for...
	Response: No change to the rule.
	16. Additional Remedial Objective Public Meetings
	Comment: R18-16-406(I)(5) should be revised as follows in order to be consistent with the provisi...
	5. The Department shall provide notice and accept and consider public comment on the proposed rem...
	Analysis: Although it is not clear that the process of establishing remedial objectives under R18...
	Response: R18-16-406(I)(5) is revised as follows:
	5. The Department shall provide notice and accept and consider public comment on the proposed rem...
	R18-16-407. Feasibility Study
	1. Material Not Subject to Soil Remediation Standards
	Comment: The cleanup standards set forth in R18-16-407(D) addressing feasibility studies are some...
	Analysis: R18-16-407(D) deals with remedies that address materials in landfills which are not “so...
	Response: No change to the rule.
	2. Approval of Site-Specific Remediation Levels
	Comment: The excess lifetime cancer risk level in R18-16-407(D)(1)(b) should be approved by the c...
	Analysis: The Department would likely consult with the CAB on environmental justice issues and di...
	Response: R18-16-407(D)(1)(b) is revised as follows:
	b. Site-specific remediation levels based on a site-specific human health risk assessment, meetin...
	3. Meeting Remedial Objectives
	Comment: Requiring alternatives in R18-16-407 to meet the remedial objectives developed in R18-16...
	Analysis: Laws 1997, Chapter 287 represented a broad rejection of the CERCLA approach to remediat...
	As a result, one of the major goals of Laws 1997, Chapter 287, is to provide for increased flexib...
	Instead of focusing on setting cleanup goals in the aquifer, the rules require remedial objective...
	The feasibility study process in R18-16-407 provides for a flexible process to develop alternativ...
	The Department believes that the processes established in R18-16-406 and R18-16-407 provide maxim...
	Response: No change to the rule.
	4. Feasibility Process
	Comment: Focusing on technical feasibility, risk analysis, likely use of the impacted aquifer, an...
	Analysis: The Department agrees that the flexibility in the feasibility process required in R18-1...
	Response: No change to the rule.
	5. Remedial Measures
	Comment: Remedial measures identified in R18-16-407(G) should be subject to the approval of the w...
	Analysis: Under Rl8-l6-407(G), remedial measures are developed in consultation with affected wate...
	In regard to financial mechanisms, the Department does not wish to limit the mechanisms used. A f...
	Response: No change to the rule.
	6. Residual Risk Evaluation
	Comment: The phrase “residual risk in the aquifer” is not defined in R18-16-407(H)(3)(b)(v). Risk...
	Analysis: R18-16-407(H)(3)(b) requires an evaluation of risk to public health and aquatic and ter...
	Response: No change to the rule.
	R18-16-408. Proposed Remedial Action Plan
	No comments were received on this Section.
	R18-16-409. Remedial Action Costs Credit
	1. Lack of Incentives for Working Parties
	Comment: The provisions in the proposed rule that allow working parties in the present and future...
	Analysis: The Department agrees that it is critical to the success of the WQARF program for respo...
	Response: No change to the rule.
	2. Additional Guidance Needed
	Comment: Additional guidance is needed on the application of a credit against a working party’s p...
	Analysis: The Department agrees that guidance documents will be helpful in the implementation of ...
	Response: No change to the rules.
	3. Correction
	Comment: The first sentence of R18-16-409(C) appears to be incomplete.
	Analysis: The word “Section” was missing from the end of the sentence. The Department appreciates...
	Response: R18-16-409(C) is revised as follows:
	C. Within a reasonable period of time set by the Department but not less than 30 calendar days, a...
	4. Reimbursement Conflicts with Statute
	Comment: What is the process to resolve any potential conflicts with the rules and the statute? F...
	Analysis: The Department has evaluated the rules to determine any potential conflicts with the st...
	While it is true that the statutes do not provide for reimbursement, there is no provision in the...
	Response: R18-16-409(G) is amended as follows:
	R18-16-410. Record of Decision
	No comments were received on this Section.
	R18-16-411. Design, Implementation, Operation and Maintenance of the Early Response Action or Remedy
	1. Water Providers Discretion for Design, Construction, and Operation
	Comment: Water providers should have the sole discretion to design and construct any remedial sys...
	Analysis: The Department agrees that a water provider whose water use is being addressed should h...
	Response: No change to the rule.
	2. Approval By Water Provider of Well Replacement or Alternative Water Supply
	Comment: The design of a remedy or early response action that includes well replacement or provis...
	Analysis: Under R18-16-411(B), the design of a remedy or early response action that includes well...
	Response: No change to the rule.
	R18-16-412. Innovative Technologies
	1. Review of Innovative Technology
	Comment: The word “outside” as used in R18-l6-412(B) should be clarified.
	Analysis: R18-l6-412(B) authorizes the Department to use WQARF fund money to obtain the services ...
	Response: R18-16-412(B) is revised as follows:
	B. The Department may use monies from the WQARF fund to contract for review of the innovative tec...
	R18-16-413. Approval of Remedial Actions Under A.R.S. § 49-285(B)
	1. 2 Options for Approvals Under A.R.S. § 49-285(B)
	Comment: The Department received one comment in support of Option 1 and one comment in support of...
	Analysis: The Department agrees that the language in Option 2 is vague and will lead to disputes....
	For these reasons, the Department has decided to proceed with Option 1 which limits approval to r...
	Response: Option 2 has been deleted.
	R18-16-414. Determination of No Further Action
	1. Surface Water Determinations
	Comment: What is the basis for making a no further action determination for surface water under p...
	Analysis: The Department unintentionally omitted surface water in R18-16-414(A)(3).
	Response: R18-16-414(A)(3) is revised as follows:
	2. Notification of No Further Action Determinations
	Comment: A no further action determination is analogous to closure of a site and should not be de...
	Analysis: The questions of notice and approval of a request for a no further action determination...
	Response: No change to the rule.
	R18-16-415. Soil Remediation
	Additional Guidance Needed
	Comment: Additional guidance is needed on coordinating discrete soil cleanups within a larger WQA...
	Analysis: The Department agrees that guidance documents will be helpful in the implementation of ...
	Response: No change to the rules.
	R18-16-416. Satisfaction of Settlement Agreement and Achievement of Remedial Objectives
	Comment: The term “material” should be clarified in R18-16-416(C)(1).
	Analysis: The term “material” is not needed in R18-16-416(C)(1) and will be deleted.
	Response: R18-16-416(C)(1) is revised as follows:
	INTERIM REMEDIAL ACTIONS
	General Comments
	Comment: The provisions for interim remedial action are properly focused and limited to those sit...
	Analysis: The Department agrees that interim remedial actions may be needed in limited circumstan...
	Response: No change to the rule.
	R18-16-501. Definitions
	Comment: The definition of “abandoned” should be revised to read,”... a well that has been perman...
	Analysis: The Department disagrees with the suggested change. Some wells were abandoned prior to ...
	Response: No change to the rule.
	R18-16-502. Eligibility
	1. Eligibility
	Comment: The first sentence of R18-6-502(A) is unclear and should be revised to read, “A well own...
	Analysis: The Department disagrees with the suggested change. Any person may request funding or p...
	Response: No change to the rule.
	2. Reimbursement of Prior Costs
	Comment: The last sentence of R18-16-502(B), “Costs incurred by any person prior to the submittal...
	Analysis: This provision is required pursuant to A.R.S. § 49-282.03(B).
	Response: No change to the rule:
	R18-16-504. Review and Approval of Requests for Interim Remedial Actions
	1. Criteria for Review and Approval; Contaminated Wells
	Comment: R18-16-504(A)(3) should be simplified to read, “Whether the well is currently contaminat...
	Analysis: Interim remedial actions are intended to be taken in limited circumstances to address w...
	Response: No change to the rule.
	2. Criteria for Review and Approval; Critical Need
	Comment: Whether a well is “critical” to its owner or operator should not be a factor ADEQ uses i...
	Analysis: As stated in the previous answer, interim remedial actions are intended to be taken in ...
	Response: No change to the rule.
	3. Additional Guidance Needed
	Comment: Additional guidance is needed on the evaluation of proposals for interim remedial actions.
	Analysis: The Department agrees that guidance documents will be helpful in the implementation of ...
	Response: No change to the rules.

	12. Any other matters prescribed by statute that are applicable to the specific agency or any spe...
	None

	13. Incorporations by reference and their location in the rules:
	The Eligibility and Evaluation Site Scoring Model as established by the Arizona Department of Env...

	14. Was this rule previously adopted as an emergency rule?
	No

	15. The full text of the rules follows:
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